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HOSPITAL EXPENSE. 
By Fred. S. Knight. 


The question as to what items may be included under the term 
“Hospital Expense” is often a cause of much dispute and even litigation. 
In Hesse v. United States Fidelity and Guaranty Company, 21 Pacific 
(2d) 1090; 81 Insurance Law Journal 500, the contention of the insurer 
that under the agreement to pay, for a period not exceeding fifteen 
weeks, during which the insured should be necessarily confined in a 
hospital, the amount expended by the insured weekly for hospital 
expenses, it was not liable to pay for expenditures incurred while the 
insured was not actually confined in a hospital, was sustained by the 
Supreme Court of Oregon. 


Defendant, United States Fidelity and Guaranty Company issued to 
plaintiff, Frank C. Hesse, an accident policy, under which it agreed 
that if the injury to the insured should within ninety days from the date 
of commencement of disability therefrom necessitate his removal to a 
hospital, the Company would pay, for the period not exceeding fifteen 
weeks, during which the insured should be necessarily confined in a 
hospital, the amount expended by him weekly for hospital expenses, but 
not exceeding per week, the amount payable thereunder as single weekly 
indemnity. On June 6, 1931, while the policy was in force, the insured 
fell from a ladder in the basement of his home in Astoria, and sustained 
a severe injury to the second lumbar vertebra. The assured was treated 
at his home for a few days and was then removed to a hospital at 
Astoria, from which after remaining one day, he was taken in an ambu- 
lance to a hospital in Portland where he was confined for about ten days. 
While in the hospital at Portland, the insured was placed in a plaster ‘of 
paris cast which extended from his armpits to his right knee. After 
returning to his home near Astoria, the assured was again taken to the 
Portland hospital for the removal of the cast. While the insurer paid 
plaintiff for all expenses incurred while confined in the hospital, it 
refused to recompense him for expenditures for ambulance fare to Port- 
land and return to Astoria; for a specially constructed bed for. the 


Astoria home and fer help cimplcyed at his. home from June 25 to 
September 16, 1931. 





In sustaining the contention of the insurer that it was not liable for 
the above mentioned expenditures, the Supreme Court of Orgeon held 
that the insurer had the right to limit its lability to hospital expenses 
incurred during the period plaintiff was “necessarily confined in the 
hospital,” and that when plaintiff left the hospital, he could no longer 
recover “hospital expenses.” 

While under the terms of the policy, the court felt required to 
sustain the insurer’s contention, the fact that it was not wholly in 
sympathy with the refusal to make the payment demanded, is indicated 
by the following from its opinion: “While there is considerable equity 
in the claim of plaintiff, the insurer has without doubt the right to 
insist on the terms of the ‘bond’.” 


HOMICIDE. 


To whom, if anybody, is an insurer liable under a policy insuring 
the joint lives of a husband and wife, payable on the death of either to 
the survivor as beneficiary, no right to change beneficiary being reserved, 
where the husband murders the wife? In Merrity et al. v. Prudential 


Insurance Company of America, 166 Atlantic 335; 81 Insurance Law 
27 


Journal 427, the Court of Errors and Appeals of New Jersey, answered 
that the proceeds of the policy were payable to the estate of the wife. 
Two policies, identical in terms, one dated April 10, 1928, and the 
other June 22, 1928, were issued by the defendant on the joint lives 
of Howard and Elizabeth Swavely, designated as husband and_ wife. 
The proceeds were payable to the survivor, and no right to change the 


beneficiary was reserved. Elizabeth was murdered by Howard, and 
subsequently, suit was brought by the administratrix of the estate of 
the wife to recover on the policy. Howard also brought suit to recover 
as beneficiary. Apparently on the theory that as the husband had dis- 
qualified himself to recover as beneficiary, the policies simply failed as 
contracts for lack of a beneficiary, the trial court rendered judgment 
for the defendant insurer. 

In reversing the judgment of the trial court, the Court of Errors 
and Appeals of New Jersey stated that by the printed terms oi the 
policies, the money was payable, if either the man or woman died; that 
the woman died at the hands of the man; that he being disqualified, the 
rule obtaining in a case of a single life policy was applicable, namely, 
that as the policy so far as insuring the man’s life was vacated, and in 
so far as insuring the woman’s life had fallen in, and there was no 
named beneficiary who was entitled, it would be read as though none 
had been named, and the loss is payable, presumably to the personal 
representative of the woman, whose death fixed and matured the liability. 
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BURNET, Commissioner of Internal Revenue v. WELLS, No. 792. 
Argued May 9, 1933. Decided May 29, 1933. 
53 Supreme Court Reporter 761. 
7, INSURANCE. 

“Life policy” is contract susceptible of ownership like any other chose in 
action, and is not assurance for single year with privilege of renewal by paying 
annual premium, but is entire contract of assurance for life, subject to forfeiture 
for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

8. INSURANCE. 

Person obtaining policy on his life becomes party to contract, and rights and 
interests thereby generated do not inhere solely in beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

10. INSURANCE. 
lf life insurer unjustifiably repudiates policies, insured may sue in equity to 
preserve policies. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Mr. Justice Sutherland, Mr. Justice Van Devanter, Mr. Justice McReynolds, 

Mr. Justice Butler, dissenting. " 

On Writ of Certiorari to the Circuit Court of Appeals for the Eighth Circuit. 

Proceeding by David Burnet, Commissioner of Internal Revenue, opposed 

Frederick B. Wells. A decision of the Board of Tax Appeals upholding a 

iency assessed by the Commissioner was reversed in part by the Circmt 

‘f Appeals [63 F.(2d) 425], and the Commissioner brings certiorari (288 

: —, 53 S. Ct. 528, 77 L. Ed—). 

Reversed. ‘ 

The Attorney General and Mr. Erwin W. Griswold, of Washington, D. C., 
for petitioner. 

Mr. James S. Y. Ivins, of Washington, D. C., for respondent. 

Mr. Justice Cardozo delivered the opinion of the Court. 

Income of a trust has been reckoned by the taxing officers of the govern- 

it as income to be attributed to the creator of the trust in so far as it has 
heen applied to the maintenance of insurance on his life. Section 219 (h) of 
‘the Revenue Acts of 1924 and 1926 (26 USCA § 960 note) permits this to be done. 
The question is whether as applied to this case the acts are constitutional. 

On December 30, 1922, the respondent, Frederick B. Wells, created three 
trusts, referred to in the record as Nos. 1, 2, and 3, and on August 6, 1923, two 
idditional ones, Nos. 4 and 5, all five being irrevocable. 

By trust No. 1, he assigned certain shares of stock of the par value of 

0,000 to the Minneapolis Trust Company as trustee. The income of the trust 
was to be used to pay the annual premiums upon a policy of insurance for $100,- 
WO on the life of the grantor. After the payment of the premiums, the excess 
income, if any, was to be accumulated until an amount sufficient to pay an addi- 
tional annual premium had been reserved. Any additional income was, in the 
discretion of the trustee, to be paid to a daughter. Upon the death of the grant- 
tr, the trustee was to collect the policy, and with the proceeds was to buy se- 
inties belonging to the Wells estate amounting to $100,000 at their appraised 
alue. The securities so purchased, which were a substitute for the cash pro- 
eeds of the policy, were to be held as part of the trust during the life of the 
laughter, who was to receive the income. On her death the trust was to end, 

ind the corpus was to be divided as she might appoint by her will, and, in de- 

It of appointment or issue, to the grantor’s sons. 


_ The other trusts carried out very similar plans, though for the use of other 
heneficiaries. Thus, trust No. 2 had in view the preservation of a policy of life 
Insurance which was to be held when collected for the use of one Lindstrom, said 
to he a kinswoman. Trust No. 3 was directed to the maintenance of four pol- 
icles Of insurance for named beneficiaries, three of them relatives of the grant- 


tor and one a valued employee, who later became his wife. Trust No. 4 kept 
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alive seven policies of life insurance which had been taken out by the grantor 
for the use of sons and daughter, and three accident policies for his own use. 
Trust No. 5 kept alive nine life policies for his sons and daughter, and two acci- 
dent policies for himself. Several of the deeds made provision for contingent 
limitations for the benefit of charities. 

The grantor in making the returns of his own income for the years 1924, 
1925, and 1926, did not include any part of the income belonging to the trusts. 
Upon an audit of the returns the Commissioner of Internal Revenue assessed a 
deficiency to the extent that the income of the trusts had been applied to the 
payment of premiums on the policies of insurance. There was no attempt to 
charge against the taxpayer the whole income of the trusts, to charge him with 
the excess applied to other uses than the preservation of the policies. The de- 
ficiency assessment was limited to that part of the income which had kept the 
policies alive. The Board of Tax Appeals upheld the Commissioner. 19 B. T. 
A. 1213. The Circuit Court of Appeals reversed, except as to the premiums on 
the policies of accident insurance, those policies, in the event of loss thereuuder, 
being payable to the insured himself. As to the income applied to the maintenance 
of the policies of life insurance, payable, as they were, to persons other than the 
insured or his estate, the Court of Appeals held that an assessment could not be 
made against the creator of the trust without an arbitrary taking of his property 
in violation of the Fifth Amendment. 63 F.(2d) 425. Section 219 (h) of the 
Revenue Acts of 1924 and 1926, permitting such an assessment, was adjudged to 
be void. The court drew no distinction hetween the validity of the statute in its 
application to trusts in existence at the time of its enactment and its validity in 
application to trusts to be created afterwards. A writ of certiorari brings the 
case here. 288 U. S. ——, 53 S. Ct. 528, 77 L. Ed —. 

The meaning of the statute is not doubtful, whatever may be said gf its va- 
lidity. “Where any part of the income of a trust is or may be applied to the 
payment of premiums upon policies of insurance on the life of the grantor (ex- 
cept policies of insurance irrevocably payable tor the purposes and in the man- 
ner specified in paragraph (10) of subdivision (a) of section [214] 955 [the ex- 
ception having relation to trusts for charities]), such part of the income of the 
trust shall be included in computing the net income of the grantor.” Section 219 
(h), Revenue Act of 1924, c. 234, 43 Stat. 253, 26 U. S. Code, § 960 (26 USCA 
§ 900 note) ; Revenue Act of 1926, c. 27, 44 Stat. 9, 26 U. S. Code App. § 960 (26 
USCA § 960 note). 

The purpose of the law is disclosed by its legislative history, and indeed is 
clear upon the surface. When the bill which became the Revenue Act of 1924 
was introduced in the House of Representatives, the report of the Committee on 
Ways and Means made an explanatory statement. Referring to section 219 (h) 
it said: “Trusts have been used to evade taxes by means of provisions allowing 
the distribution of the income to the grantor or its use for his benefit. The pur- 
pose of this subdivision of the bill is to stop this evasion.” House Report, No. 
179, 68th Congress, Ist Session, p. 21. There is a like statement in the report of 
the Senate Committee on Finance. Senate Report, No. 398, 68th Congress, Ist 
Session, pp. 25, 26. By the creation of trusts, incomes had been so divided and 
subdivided as to withdraw from the government the benefit of the graduated taxes 
and surtaxes applicable to income when concentrated in a single ownership. Like 
methods of evasion, or, to speak more accurately, of avoidance (Bullen vy. \Vis- 
consin, 240 U. S. 625, 630, 36 S. Ct. 473, 60 L. Ed. 830), had been used to diminish 
the transfer or succession taxes payable at death. One can read in the revisions 
of the Revenue Acts the record of the government’s endeavor to keep pace with 
the fertility of invention whereby taxpayers had contrived to keep the larger 
benefits of ownership and be relieved of the attendant burdens. 

A method, much in vogue until an amendment made it worthless, was the 
creation of a trust with a power of revocation. This device was adopted to es- 
cape the burdens of the tax upon incomes and the tax upon estates. To neu- 
tralize the effect of the device in its application to incomes, Congress made pro- 
vision by section 219 (g) of the Revenue Act of 1924 (26 USCA § 960 note) 
that, “where the grantor of a trust has, at any time during the taxable year, 
either alone or in conjunction with any person not a beneficiary of the trust, the 





Life | Surnet v. Wells 38] 


power to revest in himself title to any part of the corpus of the trust, then the 
income of such part of the trust for such taxable year shall be included in com- 
puting of the net income of the grantor.” The validity of this 
provision was assailed by taxpayers. It was upheld by this court in Corliss v. 
Bowers, 281 U. S. 376, 50 S. Ct. 336, 74 L. Ed. 916, as applied to a trust in exist- 
ence at the enactment of the statute, the power of revocation in that case being 
reserved to the grantor alone, and recently, at the present term, was upheld 
where the power of revocation had been reserved to the grantor in conjunction 
with some one else. Reinecke v. Smith, 288 U. S. ——, 53 S. Ct. 570, 77 L. 
Ed. ——, April 10, 1933. Cf. Burnet v. Guggenheim, 288 U. S. 280, 53 S. Ct. 369, 
77 L. Ed. ——. Other amendments of the statute were directed to the trust as 
an instrument for the avoidance of the tax upon estates. By section 302(d) of 
the Revenue Act of 1924 (26 USCA § 1094 note), the gross estate of a decedent 
is to be taken as including the subject of any trust which he has created during 
life “where the enjoyment thereof was subject at the date of his death to any 
change through the exercise of a power, either by the decedent alone or in con- 
junction with any person, to alter, amend or revoke, or where the decedent re- 
linquished any such power in contemplation of his death, except in case of a bona 
fide sale for a fair consideration in money or money’s worth.” The validity of 
this provision as to trusts both past and future is no longer open to debate. Por- 
ter v. Commissioner, 288 U. S. —, 53 S. Ct. 451, 77 L. Ed. . Cf. Reinecke 
vy. Northern Trust Co., 278 U. S. 339, 49 S. Ct. 123, 73 L. Ed. 410, 66 A. L. R. 
397: Chase National Bank v. United States, 278 U. S. 327, 49 S. Ct. 126, 73 L 
Ed. 405, 63 A. L. R. 388; Saltonstall v. Saltonstall, 276 U. S. 260, 48 S. Ct. 225, 
72 L. Ed. 565. Through the devices thus neutralized, as well as through many 
others, there runs a common thread of purpose. The solidarity of the family is 
to make it possible for the taxpayer to surrender title to another and to keep do- 
minion for himself, or, if not technical dominion, at least the substance of en- 
joyment. At times escape has been blocked by the resources of the judicial proc- 
ess without the aid of legislation. Thus, Lucas v. Earl, 281 U. S. 111, 50 S. Ct. 
241, 74 L. Ed. 731, held that the salary earned by a husband was taxable to him, 
though he had bound himself by a valid contract to assign it to his wife. Burnet 
v. Leininger, 285 U. S. 136, 52 S. Ct. 345, 76 L. Ed. 665, laid down a like rule 
where there had been an assignment by a partner of his interest in the future 
profits of a partnership. Old Colony Trust Co. v. Commissioner, 279 U. S. 716, 
49S Ct. 499, 73 L. Ed. 918, and United States v. Boston & Maine Railroad Co., 
279 U. S. 732, 49 S. Ct. 505, 73 L. Ed. 929, held that income was received by a 
taxpayer when pursuant to a contract, a debt or other obligation was discharged 
by another for his benefit, the transaction being the same in substance as if the 
money had been paid to the debtor and then transmitted to the creditor. Cf. 
United States v. Mahoning Coal Railroad Co. (C. C. A.) 51 F.(2d) 208. In these 
and other cases there has been a progressive endeavor by the Congress and the 
courts to bring about a correspondence between the legal concept of ownership 
and the economic realities of enjoyment or fruition. Of a piece with that en- 
deavor is the statute now assailed. 

[1-6] The controversy is one as to the boundaries of legislative power. It 
must be dealt with in a large way, as questions of due process always are, not 
narrowly or pedantically, in slavery to forms or phrases. “Taxation is not so 
much concerned with the refinements of title as it is with actual command over 
the property taxed—the actual henefit for which the tax is paid.” Corliss v. 
Bowers, supra, page 378 of 281 U. S., 50 S. Ct. 336. Cf. Burnet v. Guggenheim, 
supra, page 283 of 288 U. S., 53 S. Ct. 369. Refinements of title have at times 
supplied the rule when the question has been one of construction and nothing 
more, a question as to the meaning of a taxing act to be read in favor of the 
taxpayer. Refinements of title are without controlling force when a statute, un- 
mistakable in meaning, is assailed by a taxpayer as overpassing the bounds of 
reason, an exercise by the lawmakers of arbitrary power. In such circumstances 
the question is no longer whether the concept of ownership reflected in the stat- 
ute is to be squared with the concept embodied, more or less vaguely, in com- 
mon-law’ traditions. The question is whether it is one that an enlightened legis- 
lator might act upon without affront to justice. Even administrative convenience. 
the practical necessities of an efficient system of taxation, will have heed and 
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cognition within reasonable limits. Milliken v. United States, 283 U. S. 15, 24, 
,o1 S. Ct. 324, 75 L. Ed. 809; Reinecke v. Smith, supra. Liability does not 
have to rest upon the enjoyment by the taxpayer of all the privileges and benefits 
enjoyed by the most favored owner at a given time or place. Corliss v. Bowers, 
supra; Reinecke v. Smith, supra. Government in casting about for proper sub- 
jects of taxation is not confined by the traditional classification of interests or 
estates. It may tax, not only ownership, but any right or privilege that is a con- 
stituent of ownership. Nashville, Chattanooga & St. Louis Ry. Co. v. Wallace, 
ISS U. S. 249: 268; 53'S. Ct. 345, 77 1. ted: ; Bromley v. McCaughn, 280 U. S. 
124, 136, 50 S. Ct. 46, 74 L. Ed. 226. Liability may rest upon the enjoyment by 
the taxpayer of privileges and benefits so substantial and important as to make 
it reasonable and just to deal with him as if he were the owner, and to tax him 
on that basis. A margin must be allowed for the play of legislative judgment. 
To overcome this statute the taxpayer must show that in attributing to him the 
ownership of the income of the trusts, or something fairly to be dealt with as 
equivalent to ownership, the lawmakers have done a wholly arbitrary thing, have 
found equivalence where there was none nor anything approaching it, and laid a 
burden unrelated to privilege or benefit. Purity Extract & Tonic Co. v. Lynch, 
226 U. S. 192, 204, 33 S. Ct. 44, 57 L. Ed. 184; Hebe Co. v. Shaw, 248 U. S. 297, 
303, 39 S. Ct. 125, 63 L. Ed. 255; Milliken v. United States, supra. The statute, 
as we view it, is not subject to that reproach.’ 

The trusts, having been created in 1922 and 1923, were not subject to the gift 
tax of 1924, 43 Stat. 253, 313, 314, c. 234, §§ 319, 320, 26 U. S. Code §§ 
1131, 1132 (26 USCA §§ 1131, 1132 notes). Whether they would have been 
subject to that tax if they had been created at a later date is a question not before 
us. There is no inconsistency between a gift to take effect in enjoyment upon the 
death of a grantor and the reservation of benefits to be enjoyed during his life. 

[7-10] A policy of life insurance is a contract susceptible of ownership like 
any other chose in action. It “is not an assurance 


re 
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for a single year, with a 
privilege of renewal from year to year by paying the annual premium.” It is 
“an entire contract of assurance for life, subject to discontinuance and forfeiture 
for non-payment of any of the stipulated premiums.” N. Y. Life Insurance Co. 
v. Statham, 93 U. S. 24, 30, 23 L. Ed. 789; Vance on Insurance, pp. 260, 262, and 
cases there cited. One who takes out a policy on his own life, after application 
in his own name accepted by the company, becomes in so doing a party to a con- 
tract, though the benefits of the insurance are to accrue to some one else. Mu- 
tual Life Insurance Co. v. Hurni Packing Co., 263 U. S. 167, 177, 44 S. Ct. 90, 68 
L. Ed. 235, 31 A. L. R. 102; Vance on Insurance, pp. 90, 91, and 108. The rights 
and interests thereby generated do not inhere solely in those who are to receive 
the proceeds. 











They inhere also in the insured who in co-operation with the in- 
surer has brought the contract into being. If the Minneapolis Trust Company, 
the trustee, were to refuse to apply the income to the preservation of the insur- 
ance, the insured might maintain a suit to hold it to its duty. If the insurer with- 
out cause were to repudiate the policies, the insured would have such an interest 
in the preservation of the contracts that he might maintain a suit in equity to de- 
clare them still in being. Cohen y. Ml. L. Ins. Co., 50 N. Y. 610, 624, 10 Am. Rep. 
522; Meyer v. Knickerbocker L. Ins. Co,. 73 N. Y. 516, 524, 20 Am. Rep. 200; 
Fidelity National Bank v. Swope, 274 U. S. 123, 132, 47 S. Ct. 511, 71 L. Ed. 959; 
cf. Croker v. N. Y. Trust Co., 245 N. Y. 17, 18, 20, 156 N. E. 81: Johnson Ser- 
vice Co. v. Monin, Inc., 253 N. Y. 417, 421, 171 N. E. 692, 77 A. R. 214: Ameri 


1 
can Law Institute, Restatement of the Law of Contracts, §$§ 135, 128; Willist 
at st 





















Contracts, §§ . 459. The contracts remain his, or his least in part, .thou 
the fruits when they are gathered are to go to some one else. American Law 
Institute, Restatement of the Law of Contracts, supra. 

With the aid of this analysis the path is cleared to a conclusion. Wells by 


the creation of these trusts did more than devote his income to the benefit of 








1 The trusts, having been created in 1922 and 1923, were not subject to the gift tax ol 
1924, 43 Stat. 253, 313, 314, c. 234, §§ 310, 320, 26 U. S. Code §§ 1131, 1132, (26 USCA 
$§ 1131, 1132 notes). Whether they would have been subject to that tax if they had been 
created at a later date is a question not before us. There is no inconsistency between a gitt 
to take effect in enjoyment upon the death of a grantor and the reservation of benefits to be 
enjoyed during his life. 
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relatives. He devoted it at the same time to the preservation of his own con- 
tracts, to the protection of an interest which he wished to keep alive. 
The ends to be attained must be viewed in combination. True he 
would have been at liberty, if the trusts had not been made, to 
put an end to his interest in the policies through nonpayment of the premiums, to 
stamp the contracts out. The chance that economic changes might force him to 
that choice was a motive, along with others, for the foundation of the trusts. In 
efiect he said to- the trustee that for the rest of his life he would dedicate a part 
of his income to the preservation of these contracts, so much did they mean for 
his peace of mind and happiness. Income permanently applied by the act of the 
axpayer to the maintenance of contracts of insurance made in his name for the 

ort of his dependents is income used for his benefit in such a sense and to 

a degree that there is nothing arbitrary or tyrannical in taxing it as his. 

[11, 12]Insurance for dependents is to-day in the thought of many a pressing 
social duty. Even if not a duty, it is a common item in the family budget, kept 
up very often at the cost of painful sacrifice, and abandoned only under dire com- 
pulsion. It will be a vain effort at persuasion to argue to the average man that a 
trust created by a father to pay premiums on life policies for the use of sons 
and daughters is not a benefit to the one who will have to pay the premiums if 
the policies are not to lapse. Only by closing our minds to common modes oi 
hought, to every-day realities, shall we find it in our power to form another 
judgment. The case is not helped by imagining exceptional conditions in which 

e advantage to the creator of the trust would be slender or remote. By and 
rge the purpose of trusts for the maintenance of policies is to make provision 
r dependents, or so at least the lawmakers might not unreasonably assume. 
Trusts to give insurance to creditors are beneficial to the grantor by reducing his 
indebtedness. Vrusts for charities are expressly excepted from the operation of 
he tay Section 219 (h) (26 USCA § 960 note); section 214 (a) (10) (26 


$ 955 and note). If other classes of life policies exist, they must be rel- 
ively few. The line of division between the rational and the arbitrary in legis- 
tion is not to be drawn with an eye to remote possibilities. What the law looks 
in establishing its standards is a probability or tendency of general validit: 
is is attained, the formula will serve, though there are imperfections her: 
there. The exceptional, if it arises, may have its special rule. Dahnke- 
Iker Co. v. Bondurant, 257 U. S. 282, 289, 42 S. Ct. 106, 66 L. Ed. 239. 
rusts for the preservation of policies of insurance involve a continuing ex- 
ise by the settlor of a power to direct the application of the income along pre- 
mined channels. In this they are to be distinguished from trusts where the 
1e of a fund, though payable to wife or kin, may be expended by the hene- 
iaries without restraint, may be given away or squandered, the founder of the 
t doing nothing to impose his will upon the use. There is no occasion at 
is time to mark the applicable principle for those and other cases. The rela- 
n between the parties, the tendency of the transfer to give relief from obliga- 
hat are recognized as binding by normal men and women, will be facts to 
nsidered. Ci. Reinecke y. Smith, supra, distinguishing Hoeper v. Tax Com- 
U. S. 206, 52 S. Ct. 120, 76 L. Ed. 248. We do not go into their 
vearing now. Here the use to be made of the income of the trust was subject, 
irom first to last, to the will of the grantor announced at the beginning. A par- 
ticular expense, which for millions of men and women has become a fixed charge, 
as it doubtless was for Wells, an expense which would have to be continued if 
he was to preserve a contract right, was to be met in a particular way. He might 
have created a blanket trust for the payment of all the items of his own and the 
family budget, classifying the proposed expenses by adequate description. If the 
transaction had taken such a form, one can hardly doubt the validity of a legisla- 
live declaration that income so applied should be deemed to be devoted to his 
use. Instead of shaping the transaction thus, he picked out of the total budget 
item or class of items, the cost of continuing his contracts of insurance, and 
created a source of income to preserve them against lapse. 


[13] Congress does not play the despot in ordaining that trusts for such 
uses, 1f created in the future, shall be treated for the purpose of taxation as if 


i 


€ income of the trust had been retained by the grantor 
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It does not play the despot in ordaining a like rule as to trusts created in 
the past, at all events when in so doing it does not cast the burden backward be- 
yond the income of the current year. Reinecke v. Smith, supra; Corliss v. Bow- 
ers, supra; Brushaber v. Union Pacific R. R. Co., 240 U. S. 1, 36 S. Ct. 236, 60 
L. Ed. 493, L. R. A. 1917D, 414, Ann. Cas. 1917B, 783; Cooper v. United States, 
280 U. S. 409, 411, 50 S. Ct. 164, 74 L. Ed. 516; Milliken v. United States, supra, 

The judgment is reversed. 

Mr. Justice Sutherland (dissenting). 

Mr. Justice Van Devanter, Mr. Justice McReynolds, Mr. Justice Butler, and 
I think otherwise. 

The powers of taxation are broad, but the distinction between taxation and 
confiscation must still be observed. So long as the Fifth Amendment remains 
unrepealed and is permitted to control, Congress may not tax the property of A 
as the property of B, or the income of A as the income of B. 

The facts here show that Wells created certain irrevocable trusts. He re- 
tained no vestige of title to, interest in, or control over, the property transferred 
to the trustee. The result was a present, executed, outright gift, which couid 
then have been taxed to the settlor. Burnet v. Guggenheim, 288 U. S. 280, 33 
S. Ct. 369, 77 L. Ed. ——. That the property which was the subject of the gift 
could never thereafter, without a change of title, be taxed to the settlor is, of 
course, too plain for argument. To establish the contention that the income 
from such property, the application of which for the benefit of others had been 
irrevocably fixed, is nevertheless the income of the settlor and may lawfully he 
taxed as his property, requires something more tangible than a purpose to per- 
form a social duty, or the recognition of a moral claim as distinguished from a 
legal obligation, which, we think, is not supplied by an assumption of his desire 
thereby to secure his own peace of mind and happiness or relieve himself from 
further concern in the matter. If the trusts in question had irrevocably devoted 
the income to charitable purposes, to the cause of scientific research, or to the 
promotion of the spread of religion among the heathen, and the statute had au- 
thorized its taxation, probably no thoughtful person would have insisted that the 
relation of the settlor to the benefaction was such as constitutionally to justify the 
tax against him. And yet in each of these supposed cases it would not be hard 
to find a purpose to discharge a social duty, or unreasonable to assume the de- 
sire of the settlor thereby to enjoy the mental comfort which is supposed to fol- 
low the voluntary performance of righteous deeds. 

If there be any difference between the cases supposed and the present one, 
it is a difference without real substance. In each the motive of the taxpayer is 
immaterial. The material question is, What has he done? not, Why has he done 
it? however pertinent the latter query might be in a different case. Obviously, as 
it seems to us, the distinction to be observed is between the devotion of income 
to payments which the settlor is bound to make, and to those which he is free 
to make or not make, as he may see fit. In the former case the payments have 
the substantial elements of income to the settlor. In the latter, whatever may be 
said of the moral influence which induced the settlor to direct the payments, 
they are income of the trustee for the benefit of others than the settlor. 

It is not accurate, we think, to sav that these trusts involve the continuing 
exercise by the settlor of a power to direct the application of the income along 
predetermined channels. The exertion of power on the part of the settler to di- 
rect such application begins and ends with the creation of the irrevocable trusts 
Thereafter, the power is to be exercised automatically by the trustee under a 
grant which neither he nor the settlor can recall or abridge. The income, of 
course, is taxable, but to the trustee, not to the settlor. The well-reasoned opin- 
ion of the court below, which fully sustains respondent's contention here, renders 
it unnecessary to discuss the matter at greater length. We think that opinion 
should be sustained. It finds that ample support in Hoeper v. Tax Commission, 
284 U. S. 206, 215, 52 S. Ct. 120, 76 L. Ed. 248; Heiner v. Donnan, 285 U. S. 312, 
226, 52 S. Ct. 358, 76 L. Ed. 772; and other decisions of this court. 
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ORR v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 9523. 
Circuit Court of Appeals, Eighth Circuit. March 24, 1933. 
64 Federal Reporter (2d) 561 
1. INSURANCE. 


Undet disability clause of life policy, insured held entitled to waiver of pre- 
miums only after approval of proof of disability, and to monthly benefits only 
from time proof of disability was received by insurer, not from date of disability. 

Disability clause provided that if insured should furnish due proof 
that he had become totally and permanently disabled, insurer, upon receipt 

and approval of proof, would waive payment of each premium as it be- 

comes due, commencing with first premium due after approval of due 

proof; that any premium due prior to such approval must be paid in 
accordance with policy, but, if due after receipt of due proof, would be 

refunded upon approval of proof; that insurer would pay to insured a 

monthly income at certain rate, first such monthly payment being due on 

receipt of due proof; and that no income payments could be made prior 

to approval of proof by insurer as satisfactory, but upon such approval 

whatever income payments should have become due would then be paid, 

and subsequent payments would be made when due. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 516.) 

2. INSURANCE. 

Insurance contract must be construed according to terms used, to be taken 
and understood, in absence of ambiguity, in plain, ordinary and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[i].) 

3. INSURANCE. 

In action on disability clause of life policy, petition held to show that plaintifi 
pleaded insurer’s waiver of delay in furnishing proof of disability. 

Petition, after setting forth certain acts of insurer, alleged that by 
reason of all facts averred, insurer had waived any right to object to lack 

of any other or earlier notice or proof of disability and was estopped to 

assert any such objection or defense or to assert forfeiture of insured’s 

claim upon that or any other ground. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

6. INSURANCE. 

In action on disability clause of life policy, evidence held insufficient to take 
to jury question whether insurer waived provision that premiums should not 
cease until approval of proof of disability and that benefit payments should begin 
only after receipt of such proof, nor was evidence sufficient to show estoppel. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from the District Court of the United States for the Western 
District of Missouri; Merrill E. Otis, Judge. 

Action by Alfred H. Orr against The Mutual Life Insurance Company of 
New York. A demurrer to defendant’s answer was overruled [57 F.(2d) 901], and 
from a judgment sustaining defendant’s motion for judgment on the pleadings, 
plaintiff appeals. 

\firmed. 

William S. Hogsett, of Kansas City, Mo. (Charles A. Orr, Chester L. Smith, 
Ra'ph E. Murray, and Alvin C. Trippe, all of Kansas City, Mo., on the brief), 
for appellant. 

William C. Michaels, of Kansas City, Mo. (Frederick L. Allen, of New York 
City, and Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, Mo., 
on the brief), for appellee. 

Before Stone, Van Valkenburgh, and Booth, Circuit Judges. 

Stone, Circuit Judge. 

In 1920 appellant took out a life insurance policy with appellee. This policy 
contained a provision whereby, if insured became totally and permanently dis- 
abled, monthly benefits would be paid him and further premiums on the policy 
waived. On April 27, 1925, insured became totally and permanently disabled. In 
ignorance of the disability clause in the policy, insured continued to pay pre- 
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miums and made no claim until September, 1931. Notification and claim were 
made promptly thereafter. On December 2, 1931, the insurer issued insured a 
certificate waiving payment of the premium due and paid on September 22, 1931, 
and shortly thereafter refunded that premium. The same check included $1,300 in 
payment of monthly benefits from December 4, 1930. Premiums have been waived 
and benefits paid for the time subsequent to the notice and claim. The controversy 
is solely over refund of the premiums due and paid between April 27, 1925 (date 
of disability) and September 22, 1931 (the date of the refunded premium), and 
overpayment of the monthly disability from April 27, 1925 (date of disability) 
to December 4, 1920 (beginning date of payments by company). There is no 
dispute as to the facts which fully appear in the pleadings. The court sustained 
a motion by appellee for judgment on the pleadings. From that judgment is ‘his 
appeal. 

Two issues are argued here. The first is whether appellant is entitled to the 
disability payments and premium waiver from the date of the disability or only 
from the date when proof of disability is furnished appellee. The second is, if 
the above right dates from furnishing of proof, whether appellee has waived this 
requirement, and the delay in furnishing proof. 

i 
The Policy. 

[1, 2] The first of these issues is to be determined by the provisions of the 
policy. The pertinent part of the policy is as follows: 

“Benefits in the Event of Total and Permanent Disability before Age 60. 

‘When such Benefits take Effect—IJf the Insured, after payment of premiums 
for at least one full year, shall, before attaining the age of sixty years and 
provided all past due premiums have been duly paid and this Policy is in ful! 
force and effect, furmish due proof to the Company at its Home Office either (a) 
that he has become totally and permanently disabled by bodily injury or disease 
so that he is, and will be, permanently, continuously and wholly prevented thereby 
from performing any work for compensation, gain or profit, and from following 
any gainful occupation, or (b) that he has suffered any of the following 
‘Specified Disabilities’ (which shall be considered total and permanent disahilities 
hereunder), namely, the entire and irrecoverable loss of the sight of both eves 
or the severance of both entire hands or of both entire feet or of one entire 
hand and one entire foot, the Company, upon receipt and approval of such proof, 
will grant the following benefits: 

“Benefits. 

“1. Waiver of Premium—The Company will, during the continuance of 
disability, watve payment of each premium as it becomes due, comuienci 
the first premium due after approval of said due proof. Any premium dite 
to snch approval by the Company must be paid in accordance with the terms 
the Policy, but 1f due after receipt of said due proof, will, if paid, be refunded 
upon approval of such proof. 

“2. Income to Insured.—The Company will, during the continuance of sucit 
disability, pay to the Insured a monthly income at the rate cf ten dollars for each 
one thousand dollars of the face amount of this Policy (but not including dividend 
additions) the first such monthly payment being due on receipt of said due proof 
and subsequent payments on the first day of each calendar month thereafter, if 
the Insured be then living and such disability still continue. No income pay- 
ments, however, will be made prior to approval of such proof by the Company 
as satisfactory, but upon such approval, whatever income payments shall have 
hecome due will then be paid and subsequent payments will be made when due, 
(Italics inserted.) 

There is no possible ambiguity in this language. It means just one thing and 
that is that waiver of premiums commences “with the first premium due aitet 
approval of said due proof” and that, as to payment of monthly benefits, the 
“first such monthly payment being due on receipt of said due proof.” There are 
no other statements in the policy which, in the slightest degree, qualify or weaken 
or throw doubt upon this language. Since “contracts of insurance, like other 
contracts, must be construed according to the terms which the parties have used, 
to be taken and understood, in the absence of ambiguity, in their plain, ordinary, 
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and popular sense” (Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 492, 52 
S. Ct. 230, 231, 76 L. Ed. 416), this contention must be resolved against appellant. 
\ppellant relies strongly upon Minnesota Mut. Life Ins. Co. v. Marshali, 


29 F.(2d) 977 (this court), as supporting his construction of this provision of this 


policy. The wording of the policy there involved is not the same as here and 1s 
far trom being so clearly expressed. There, this court deemed an ambiguity to 
exist and properly resolved the construction in favor of the ingured. There is no 
ambiguity in the present policy. 
II. 
The Waiver. 
|3] Appellee contends that waiver is no issue in this case because it must be 
is not pleaded. We do not agree. Without discussing the necessity of pleading 
iver, it is clear that such was pleaded. After setting forth certain acts of 
appellee, appellant pleads, in paragraph number “7” of the petition, that “by 
reason of all the facts aforesaid defendant has waived any and all right to object 
to lack of any other or earlier notice and/or proof of said disability, and is 
estopped now to assert any such objection or defense, or to assert a forfeiture of 
plaintiff's claim herein sued for, upon that or any other ground.” 
The facts relied upon to establish waiver or 
ptember 25, 1931, insured wrote requesting 
lity.” 


estoppel are as follows: On 
‘form of application for total dis- 
Appellee replied that blanks would be sent “but we should first like to 
nv when you became disabled”; suggesting that appellant read his policy which 
provided for disability, “the first payment being due after receipt of proofs of 
disability”; and requesting advice as to date of disability and attending physicians 
to date “because it is necessary to secure a statement from each one in addition 
io a statement signed by you as the insured.” Appellant replied that the disability 
gan “in the month of April, 1925”; detailed the circumstances in connection 
therewith from inception to date; named the attending physicians; 


and requested 
essary blank for submitting claim “for all the benefits of total disability as 


provided for in my policy.” Appellee replied, noting the disability 


years 


“for several! 
: inclosing blanks for insured and each attending physician “for the purpose 
of furnishing the Company information on this matter”; and suggesting prompt 
action to secure early “advice from the Home Office as to payment of disabiiity 
henefits.”” Appellant and the attending physicians made out the statements on the 
lank forms and they were delivered to the local office (Kansas City, Mo.) of 
appellee and by it forwarded to the home office, in New York, on November 2, 
1931, and received there on November 4, 1931. On November 2, 1931, appellee's 
“medical referee” (in Kansas City) directed its examining physician (near appel- 
lant's home) to examine appellant and report and also wrote appellant to get in 
touch for this examination “in regard to your claim for disability with this 
Company.” This examination was made on November 3, 1931, and the report of 
the examiner received at the home office on November 6, 1931. Later in Novem- 
ber, a “field inspector” was instructed to and did further investigate and his 
report was received at the home office on November 24, 1931. The proper officials 
at the home office considered the above proofs sufficient and instructed its local 
manager at Kansas City to refund the premium paid September 22, 1931, and to 
pay monthly benefits beginning with December 4, 1930. In compliance therewith, 
the manager, on December 4, 1931, sent insured a check which covered the above 
premium refund and monthly benefits covering the period since December 4, 1930. 
There was further correspondence to the effect that appellant declined the check 
and claimed payment from the date of disability; that appellee explained that, 
under the strict terms of the policy, payment was due only from receipt of claim, 
on November 4, 1931, but that under certain “rules” of the company the back 
payment of benefits for eleven months prior to that date and the refund of the 
premium within a year of that date had been made and that the check and future 
payments might be accepted without prejudice to the position of either party. 
The “rules” intended came about as follows: On August 27, 1930, a standing com- 
mittee of the company adopted a resolution reciting changes made from time to 
time in the disability provisions of its policies and the desire to conform its 
“practice regarding the admission of disability claims on policies issued prior to 
July 1, 1930,” so as “to conform to the provisions of the disability clauses in the 
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July 1, 1930, policy forms” in certain respects. In pursuance of this resolution, 
circular letters were sent to its local managers. The here pertinent portions of 
such letters are as follows: 

“Disability Benefits. 

“In order that the practice of the Company with regard to its former policies 
may conform, as far as is practicable, with the provisions of the new Disability 
3enefits Clause ¢July Ist, 1930, form containing standard provisions required by 
the Insurance Commissioners) certain changes have been made, effective Septem- 
ber 1, 1930, as follows: * * * 

“(2) Antedating Benefits When Proofs Delayed: The provisions of the new 
form will apply to all policies not containing the 1926 form of benefits; in par- 
ticular, any premium will be waived or income payment will be made which 
would have been waived or made, as the case may be, if proofs had heen received 
promptly, provided— 

“(a) that the due date of such premium is not more than one year prior to 
the date of receipt of notice of claim. 

“(b) that in the case of a policy providing for monthly disability income a 
monthly payment cannot be allowed which would have been due more than eleven 
months prior to the date of receipt of such notice. * * * 

“(4) The above paragraphs should not be interpreted to provide in any case 
for the making of any income payment or waiving of any premium which woulc 
not have been made or waived under the terms of the original contract if there 
had been no delay in making claim for benefits. * * * 

“Tt is understood that this practice may be modified at any time in the future.” 

The existence of this “practice” was unknown to appellant until toward the ~ 
end of these negotiations and he places no reliance thereon. 

On the above facts, the contention of appellant is as follows: : 

“By putting plaintiff to the trouble and expense of furnishing proof of dis- 
ability covering the full period of disability, after knowledge that the disability 
had lasted for six and a half years, and by accepting the proof without objection 
and by approving the same as satisfactory, the defendant waived its alleged right 
to insist on proof as a condition precedent to the accrual of benefits for that 
period of time. By its independent investigation through its own medical depart- 
ment and investigator it established the fact to its own satisfaction that plaintiff's 
claimed total disability was genuine, and had persisted for six and a half years. 
On the strength of the facts shown by the proof of disability and its own exam- 
inations, the defendant entered into an attempted adjustment of plaintiff’s claim, 
and tendered him benefits for the last eleven months of disability prior to the fur- 
nishing of proof. These acts and conduct on defendant’s part operated as a clear 
waiver of its alleged right to insist on the furnishing of proof as a condition 
precedent. 

“And granting (in the absence of a policy requirement that proof shall bc 
furnished within a specified time) that plaintiff was required to furnish proof 
within a reasonable time after disability began, then we contend that by its afore- 
said conduct defendant also waived the delay in furnishing proof, and is estopped 
now to say the proof was furnished after a reasonable time. 

“To say the least, these questions of waiver were questions of: fact for the 
jury, and should not have been decided against plaintiff as a matter of law.”? 

(4, 5] It will be noted there is no direct express waiver relied on. The waiver 


1In appellant’s reply brief the same contention is stated as follows: 

“Plaintiff's petition and also defendant’s answer alleged specifically and in detail the facts 
constituting waiver and estoppel, including the following: 

1. That defendant after having notice that plaintiff was claiming benefits for disability 
covering a period of six and a half years, furnished plaintiff with blanks and required plaintiff 
to furnish defendant with proof of said disability, including written statements of plaintiff 
and of all physicians who had attended him during the six and a half years of his disability. 

2. That defendant, after having received such blanks showing disability of six and a half 
years’ duration, required plaintiff to submit to physical examination by defendant’s physician, 
and to an examination by defendant’s field inspector. 

3. That defendant put plaintiff to trouble and expense in complying with these requirements. 

4. That upon the receipt of all these proofs, defendant accepted the same as satisfactory. 

5. That defendant in recognition of the validity of plaintiff’s claim and the timeliness of 
furnishing said proof entered into an attempted adjustment of plaintiff’s claim.” 
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must be sought in the course of conduct of appellee. There can be no waiver 
without an intention to waive. While an estoppel may result from conscious 
conduct without a definite intention if it naturally results in a disadvantageous 
change of position in another, yet waiver is not possible without an intention 
(Bennecke v. Ins. Co., 105 U. S. 355, 359, 26 L. Ed. 990). It has been said that 
“the question of waiver is mainly a question of intention, which lies at the foun- 
dation of the doctrine” (40 Cyc. 261). It is not enough that the party asserting 
the waiver so understood the conduct of the other party for “he must clearly 
show not merely his own understanding, but that the other party had the same 
understanding” (Bennecke v. Ins. Co., 105 U. S. 355, 360, 26 L. Ed. 990). 

[6] The search here is, then, for an intention on the part of appellee to waive 
the provision of this policy which provided that premiums should cease after 
approval of a claim for permanent and total disability and benefit payments should 
begin after receipt of such claim. We seek such intention in the expressions and 
acts of appellee. If such expressions and acts affirmatively evince such intention 
or if they are inconsistent with an intention to retain the benefits of the policy 
provisions, we may regard the waiver as existent or, at least, its existence a 
question for the jury. Its expressions are in the letters set forth in the pleadings. 
The first letter by appellee is in response to a bare request for blanks on which 
to make proof of such disability. In this letter, direct attention is called to the 
policy provision as to beginning of benefits as being “the first payment being duc 
after receipt of proofs of disability.” Also, request is made for date of disability 
and names of all attending physicians. Obviously, such request is not inconsistent 
with the other above noted part of the letter and is- purely for the purpose of 
promoting the proper proof of the claim. Apparently, appellant’s answer to this 
letter contained the first information to appellee that the disability was of some 
years duration. From then on to allowance of the claim, appellee proceeded in a 
regular manner to aid appellant in perfecting his proof and in making its owr 
investigation. There is no werd in any of its correspondence suggesting a change 
of mind from its first letter calling attention to the provisions of the policy. 
Having approved the proofs and claim, appellee sent its check. This check covered 
not only disability for the current month (December, 1931), under the terms of 
the policy, but it also included payments for the eleven months preceding and 
refund of the premium paid something over two months before. These back 
payments were not within the terms of the policy and were inconsistent therewith. 
Why was this done? It was not done in recognition of any claim by appellant 
that he was entitled to payment from disability because, so far as this record 
shows, no such claim had been made and because it was materially less than any 
such claim. It was not in compromise for there does not appear any dispute, at 
that time, as to the amount due. It was not done in waiver of proofs of loss for 
such had been required, made, and acted upon. In the letter (December 4, 1931) 
transmitting the check, the payment is said to be “in accordance with the disability 
clause in the above policy.” On December 8th, and before hearing from appeilant, 
appellee wrote another letter. The only purpose of his letter was, obviously, to 
make clear the payment. It does this by stating that “according to the Company's 
rules pertaining to such matters the Company could not pay any benefits which 
would have become due more than eleven months prior to the receipt of notice 
of claim to the Home Office in New York City, nor could we waive any premium 
which became due more than one year prior to the notice of claim.” When the 
check was returned by appellant in a letter claiming benefits from date of dis- 
ability, that letter was sent to the home office for advice and resulted in the letter 
of December 19th, wherein appellee stated: 

“We quote below certain portions of the disability clause in your policy which 
you should carefully examine for your information. We request that you read 
these paragraphs carefully and you will see that the Company has paid more than 
that called for by the contract. 

“Certain parts of the quotations of the policies are underlined in order to 
emphasize that part that should have your particular attention. As stated in our 
letter to you dated December 8th, the Company received notice on November 4, 
1931, of your disability which was the first notice received at the Home Office 
of the Company. To substantiate this, we have at this office a letter dated Novem- 





390 The Insurance Law Journal, Vol. 81 [Sept., 1933 


ber 6, from the Home Office acknowledging receipt of disability claim. Medicai 
examination was forwarded Home Office on November 4, and on December 1, 
Home Office advised us that your claim had been approved for payment including 
premium refund. 

“If the Company had acted only according to the provisions of the policy, 
he disability benefits would not have commenced before November 4, 1931, thie 
date of receiving insured’s statement of disability. 

“Instead of starting the payments on that date the benefits allowed you, 
commenced on December 4, 1930, and in connection with such benefits the Com- 
pany waived and refunded the premium which was due September 22, 1931, and 
paid by you.” 


[7| It seems clear that no intention to waive the policy provisions can be 
found in any or all of these provisions except as to the eleven months and the 
one premium. The extent of this waiver is clear and undisputable. One who 
waives a right is under no legal obligation so to do and he may determine to 
what extent or in what respect he will do so and if such extent or respect clearly 
appears neither can be expanded beyond such intention. Nor is it of legal con- 
sequence why he placed limitations upon the waiver provided such limitations 
clearly appear. As matter of fact, the reason clearly appears in this case. It was 
in pursuance of a general practice (quoted above) theretofore adopted by 
appellee for the purpose of harmonizing its earlier policies (of which this policy 
was one) with its policy form adopted July 1, 1930. This practice became no part 
of this policy and payments under the practice (not required by a policy) wer 
pure gratuities, in a legal sense, though sound business policy and benetits may 
have induced such action. 

When we turn from expressions to acts, we find appellee doing nothing except 
investigating the claim and making the above payment. The payment has been 
discussed above. The investigation would have been normal even had appellee no 
thought of departing from the policy. The matters to be determined were the 
totality and the permanence of the disability. Obviously, a knowledge of the 
entire history of the disability as well as the present condition very materially 
hore on whether the disability was total or was permanent—particularly the 
latter. In view of the “rule” of practice to make certain back payments there was 
additional reason for such investigation. 

The evidence shows no intention of appellee to waive entirely the provisions 
of the policy. Nor is there ground for an estoppel. Appellant has not changed his 
position because of any acts or expressions of appellee. He has been put to the 
trouble and some expense of establishing proof of disability but that would hav« 
resulted in any case and without the slightest waiver existing. There has not 
been even delay. His first letter was received November 2, 1931, and the check 
was sent December 4th. The correspondence reveals a commendable promptness 
in handling and disposing of the matter. 

Conclusion. ; 

The judgment of the trial court was right and should be and is affirmed 


LOVE v. NEW YORK LIFE INS. CO. No. 6577. 
Circuit Court of Appeals, Fifth Circuit. May 5, 1933. 


64 Federal Reporter (2d) 829. 
1. INSURANCE. 

In action on double indemnity clause of life policy, burden of proving th: 
death resulted solely from external, violent, and accidental means held on plain- 
tiff. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

Suicide is not presumed merely from violent death. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INSURANCE. 

In action on double indemnity clause of life policy, reasonable inference of 
accident arose on proof of death without additional evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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4, INSURANCE. 

In action on double indemnity clause of life policy, where insured’s death 
was either suicidal or accidental, presumption against suicide was overcome iif 
-ponderance of evidence was consistent with suicide theory and _ inconsistent 


wit! any reasonable hypothesis of accidental death. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
5. INSURANCE. 
In action on double indemnity clause of life policy, suicide need not be shown 
absolute certainty to overcome accidental death theory. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 
"SURANCE. 
action on double indemnity clause of life policy, proof of motive is not 
ed in establishing suicide. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 
8. INSURANCE. 
in action on double indemnity clause of life policy, inference that gunshot 
wound causing insured’s death was intentionally self-inflicted held to be only 
reasonable inference from evidence, rendering directed verdict for insurer proper 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 
Sibley, J., dissenting. 
\ppeal from the District Court of the United States for the Northern Dis- 
trict of Mississippi; Edwin R. Holmes, Judge. 
\ction by Beulah M. Love against the New York Life Insurance Company. 
rom a judgment in favor of defendant, plaintiff appeals. 
\firmed. 
Gerald Fitzgerald and W. W. Venable. both of Clarksdale, Miss., and 
rs, of Rosedale, Miss., for appellant. 
Ernest Kellner, Jr., of Greenville, Miss., for appellee. 
efore Bryan, Sibley, and Hutcheson, Circuit Judges. 
Bryan, Circuit Judge. 
The New York Life Insurance Company in 1926 issued a policy of insurance 
he life of Robert C Love, by which it agreed to pay $5,000 upon proof of 
ath of the insured, and an additional $5,000, called “double inderinity,” upon 
oof that death resulted from bodily injury effected through “external, viclent 
d accidental means.” The insured died on May 23, 1931, of a gun shot wound. 
is widow, the heneficiary named in the policy, acknowledging payment of $5,009, 
face of the policy, but alleging that the death of the insured was accidental, 
ught this action to collect the double indemnity. The insurance company denied 
this allegation, and pleaded affirmatively that the insured committed suicide. At 
the close of the evidence the trial court directed a verdict for the defendant 
The plaintiff appeals on the sol ground that it was error to take the case away 
from the jury. 
\t the time of his death Love was 48 years of age, happily married, with two 


children, one 6 and the other 2 years old. He was carrying all told $53,000 in 


nsurance, $22,000 of which had been in force for more than two years. The 
remaining $31,000 was less than a year old, the evidence being silent as to whether 
the policies were subject to the usual suicide clause. It does not appear what 
loans, if any, were outstanding against the policies. In addition to the life insur- 
I Love had an estate estimated by his wife at $5,000, consisting mainly of a 
mortgage for $1,200, and shares of the stock of two corporations. His annual in- 
come aside from his salary did not exceed $1,000. He was buying a plantation 
vhich was rented for $3,500 a year, but after his death it was surrendered in 
satisfaction of the balance due on the purchase price. He had been employed 
for fifteen years by the Delta Farms Company, and was then its bookkeeper and 
cashier at Deeson, Miss., at a salary of $250 per month. On the day before 
his death, Tohnston, president of the Delta Company, had an interview with 
him and called for an explanation of his failure to charge himself on the books 
with $218, the irregularity having been discovered by auditors in the course of 

audit which had not then been completed. His explanation that his account 
Was somewhat “halled up,” accompanied by an offer to make settlement, was 
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not satisfactory to Johnston, who thereupon discharged him and told him that 
a man to take .1s place would be sent to Deeson on the following morning. Ac- 
cording to Johnston’s testimony Love asked to be continued in his position until 
fall, stating that he was financially embarrassed, had only $25 or $30 in cash, 
and if he were discharged at once and his salary discontinued it would be im- 
possible for him to furnish supplies to the tenants on his plantation. This re- 
quest was denied, but Johnston agreed to pay him an extra month's salary, ; 
return for which he was to assist the auditors in completing the examination of 
his accounts. There was no threat of prosecution, but Love was told that he 
would he expected to make good any shortage disclosed upon completion of 
the audit. Love told his wife that night about his interview with Johnston. She 
testified that he did not tell her he had already been discharged, but said that it 
was possible Johnston would ask for his resignation, although he still believed 
he would be able to “straighten out everything”; and that he had arranged with 
the owner of the property on which he had a mortgage for a place to live if it 
should become necessary to move because of his loss of position. She further 
testified that he slept well that night as usual, was cheerful and appeared t 
be perfectly normal in every way the next morning when he lett home for his 
office. On that morning, May 23d, Love reached his office about 8 o'clock. The 
day was Saturday. Within a few minutes Edwards, an overseer, called with 
his pay roll, and Love, after checking it over, told him to tell overseer Conger 
to come to the office with another pay roll. Conger came within 15 or 20 
minutes, and when he arrived found Love’s dead body in a vault connecting with 
the office. The vault was about 8 feet square and had a cement floor. As one 
entered it from the office there was a shelf on the left, and a wall safe in the 
opposite corner. The doors to the vault and to the safe were both open. Love 
was lying on his back, his feet toward the safe. An old-style pump gun, 50 
inches in length, in the chamber of which was a freshly discharged shell, was 
lying diagonally across his body with butt to the left. In his left hand was 
a pencil and in his right hand a piece of window-screen molding, 27 inches long with 
three nails in it; about two-thirds of the molding being below the hand and ex- 


tending toward the feet. There were powder burns above the left shoulder, 
and a gunshot wound on the left side of the head just behind the prominence of 
the cheek bone. The wound ranged upward and slightly inward. Shot had en- 


tered the ceiling above the body and in front of the safe. The ceiling was about 
7 feet high and also showed signs of _powder burns. The gun which was found 
lying across the body did not have a rebounding hammer, and, according to 
the testimony of the witnesses who experimented with it, would, if the hammer 
were let down, explode a shell) when dropped butt down onto a cement floor 
from a height of 12 inches. Love was 5 feet 9 inches tall. At some time not 
disclosed by the evidence a splinter, extending up from the toe of the stock 
about 3% inches and % of an inch thick at the lower end, had been split off. That 
splinter was not found in the vault, although three witnesses made a careful 
examination. Plaintiff's brother, who examined the gun two days after Love's 
death, gave it as his opinion that the piece of the stock had been freshly broken 
off, and testified that he made a search for it, but was told by Love’s successor 
that the vault had been swept out and that everything swept out had been burn- 
ed. Love did not own the gun, but held it as security for a small loan which 
he had advanced to a tenant; the length of time he had held it under pledge was 
not shown. The tenant was not called as a witness; nor was it otherwise shown 
whether the splinter had been split off before or after the gun was pledged as 
security. In the vault at the time of Lov’es death were also three pistols, one 
of which was loaded, a loaded rifle, and an automatic shot gun. The last named 
weapon was lying at Love’s feet; the evidence fails to disclose whether it was 
loaded or not. 

[1-5] The burden was‘on the plaintiff to prove that the death of the insured 
resulted solely from external, violent, and accidental means. That the means 
of death were external and violent was conclusively shown by the character of 
the injury. The evidence is entirely circumstantial, but the circumstances all ex- 
clude any theory that death resulted from the act of another than the insured, 
and so it was either suicidal or accidental. Suicide will not be presumed from 
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the mere fact of violent death, and the reasonable inference of accident therefore 
arose upon proof of death without any additional evidence. Missouri State Life 
Ins. Co. v. Roper (C. C. A.) 44 F. (2d) 847. But the presumption against sui- 
cide was overcome if the preponderance of the evidence was consistent with the 
theory of suicide and at the same time was inconsistent with any reasonable hy- 
pothesis of death by accident. New York Life Ins. Co. v. Bradshaw (C. C. A.) 
2? F.(2d) 457; New York Life Ins. Co. v. Weaver (C.°C. A.) 8 F.(2d) 680: 
Planters’ Bank v. New York Life Ins. Co. (C. C. A.) 11 F.(2d) 602; Davis v. 
Reliance Life Ins. Co. (C. C. A.) 12 F.(2d) 248; Burkett v. New York Life 
Ins. Co. (C. C. A.) 56 F.(2d) 105. -In ALtna Life Ins. Co. v. Tooley, 16 F.(2d) 
243, we deliberately disapproved expressions of this court in Fidelity & Casualty 
Co. v. Love, 111 F. 773, and National Union y. Fitzpatrick, 133 F. 694, to the 
effect that in order to overcome the theory of accidental death suicide must be 
shown “beyond dispute” to be an “absolute certainty.” Those expressions were 
taken from Pythias Knights v. Beck, 181 U. S. 49, 21 S. Ct. 532, 45 L. Ed. 741, 
in which, however, the holding was merely that the evidence was as consistent 
with accident as it was with suicide. We are still of opinion that the language 
this court used in the Love and Fitznstrick Cases is too broad and does not 
state the true rule of evidence applicable to a case like this. Home Benefit Asso- 
ciation v. Sargent, 142 U. S. 691, 12 S. Ct. 532, 35 L. Ed. 1160, is not in point as 
the issue there was whether the deceased shot himself intentionally or accident- 
ally while he was suffering from a severe headache. The Supreme Court was 
careful to point out that the bill of exceptions did not purport to contain all the 
evidence in the case. 

[6-8] Here the evidence is consistent with the view that Love was actuated 
hy a motive to take his own life, although proof of such motive is not required. 
He had lost the position he had held for many years under circumstances which 
might make it more than ordinarily difficult to secure other employment; was in 
financial difficulties, unable to pay the premiums on a large amount of life insur- 
ance: doubtless felt he would be disgraced in the eves of his friends and neigh- 
bors, and humiliated to have to turn over his position to his successor, in whose 
presence he was expected to assist auditors in ascertaining whether he had been 
dishonest. The circumstances are all consistent with the theory of suicide. They 
would have been just as they were proved to be if he had stood in front of the 
safe with the gun in his left hand, rested it on the floor, pointed the barrel to- 
ward his head, leaned slightly forward and pushed the trigger with the piece 
of moulding which was found in his right hand. The muzzle of the gun would 
then have been within a foot of his cheek where the load of shot entered if he 
had been standing up straight; of course it would have been nearer if he had 
leaned forward. On the other hand the circumstgnces are all inconsistent with 
any but a fanciful theory of accident. In support of this latter theory it is ar- 
gued that possibly Love might have picked up the gun with his left hand, lifted 
it vertically a foot or more from the floor, unintentionally let it slip back to the 
floor in such position as to split the splinter off the toe of the stock, and to point 
the muzzle at the exact angle and in the particular direction necessary to inflict 
the fatal wound. This argument explains too little and assumes too much; among 
its other faults it ignores entirely the tell-tale stick with the nails in it, and takes 
it for granted that the splinter was split off at the time of Love’s death. There 
was no indication that Love was making preparations to leave the office and take 
the gun away with him. If he had occasion to move the gun, to lift it straight 
up a foot off the floor with the muzzle pointing toward him would seem to be a 
most unusual thing to do; especially since the gun as he picked it up was lean- 
ing against the wall with the muzzle pointing away from him. “Verdicts must 
rest on probabilities, not on bare possibilities.” Samulski v. Menasha Paper Co., 
147 Wis. 285, 133 N. W. 142, 145; United States v. Crume (C. C. A.) 54 F.(2d) 
336. The theory of accident can only be supported by piling possibility upon pos- 
sibility. The piece that had at some time or other been broken off the gun stock 
was not found in the vault. The assumption that it was broken off at the time 
ot Love’s death is based upon conjecture pure and simple. Without that as- 
sumption, the other possibilities vanish and the whole theory of death by accident 
Is unsupported by any evidence whatever. The testimony that the place where 
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the splinter had been split off was fresh two days after Love’s death cannot 
possibly be construed to mean that the break occurred at the time of his death 
or at any particular time. There was not a shred of evidence to indicate that the 
stock was not in the same condition when Love took the gun in pledge. The 
splinter, if it had been found, would not have been admissible in evidence with- 
out some proof that it was found in or near the vault. Pilot Life Ins. Co. vy, 
Wise (C. C. A.) 61 F.(2d) 481. As in our opinion the only reasonable or prob- 
able inference to be drawn from the evidence, construed most favorably for the 
plaintiff, is that the gun-shot wound which caused Love’s death was intentionally 
self-inflicted, we conclude that the trial court did not err in directing a verdict 
for the defendant. 

The judgment is affirmed. 

Sibley, Circuit Judge (dissenting). 

The rule announced by the majority that “the presumption against suicide 
was overcome if the preponderance of the evidence was consistent with the theory 
of suicide and at the same time was inconsistent with any reasonable hypothesis 
of death by accident” is a good one to give in charge to a jury but not a good 
one on which to exclude the jury from their constitutional function of weighing 
the evidence and the inferences from circumstances. The question here is wheth- 
er the gun was discharged accidentally or intentionally, and the evidence 
whoily circumstantial. There is, I think, no such certainty of suicide as to ex- 
clude the reasonable possibility of accident. The gun was evidently vertical 
when it fired, was resting on the floor at Love’s left side, and the muzzle was 
opposite his shoulder, the load carrying away the left side of his skull. T 
wound was not through the roof of the mouth, nor directly into the 
forehead, as an intentional one would likely be, but it began at the 


L 


temple or 
" cheek bone 
and went almost straight up. The time and place do not suggest suicide. In 
early morning, after a good night’s sleep, Love was at his work, had just trans- 
icted business with one overseer and had sent for another. The gun was not 
procured for the deed, but stood customarily in the vault with other weapons 
some of them loaded and seemingly kept there for emergency use. The gun 
used was an old one without rebounding lock and to that extent dangerous, but 
he only one in which Love was shown to have had any personal interest, for it 
was pledged to him to secure a loan. He might very reasonably have taken it up 
to examine it or to set it aside. His general circumstances were not such as to 
make it probable that he would kill himself. He was not desperate, but hopeful. 
He had lost his job, but only hecause he had failed to post to his account $218 
of goods purchased at the company’s store, of which there was, as he knew, a 
full record in the duplicate tickets kept at the store. There could hardly have 
heen crime in the failure, and certainly no prosecution was threatened. He 

not yet even tri | to get other work. He had a plantation not paid for but 

ed for $3,500 per year for three years to come. He owned a store rented 7 

per month, had cows whose milk and butter netted him $25 or $30 per month, hi 
Plough Chemical Company stock which was paying $300 per year and had $1, 
in Investors’ Syndicate and a $1,200 mortgage on a place which he told his 

he had arranged to occupy it if they had to leave their home. Here was a 
income of more than $1,000 per year outside of the farm rents. In good healt 
and domestically happy, he had no great cause for depression and had showt n 
none. True his life was insured, and by killing himself he could give his fami 
money on his older policies; but $31,000, the greater part of his insurance, was 
not a year old and would be nullified thereby. He could have eased his financial 
strain by dropping this new insurance with the loss of only one premium ; or, 3f 
he was planning to enrich his family dishonestly, he could probably from his othe 
means have carried it for another year and rendered it incontestable. There hee 
heen much discussion of the pencil found in Love’s left hand, and the stick with 
the nails in it in his right hand, and the freshly splintered gunstock. The theory 
of suicide uses the stick to push the gun trigger, but it makes no explanation ot 
the pencil and the splintering except to say that the pencil may have heen mean- 
ingless and the splintering unconnected with the death. The theory of accident 
replies that the stick with the nails in it may have been picked up from the floor 
lest it be stepped on; the gun may have been innocently raised by the muzzle 
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left hand having the pencil also in it and, the pencil tending to make the 
ure, may have tallen vertically 12 inches or more to the floor when, 
i, experiment proved that it would fire although not cocked, and could 
ly have made the wound that was mad \ witness qualifying as e 
varing the cap of the fatal shell with one fired with the gun at { 
as his opinion that the former had not been fired at full cock. T 
so shaped that in dropping vertically the toe strikes first. 1 
was knocked off from the toe was evidently knocked off at some 
vay. The testimony is uncontradicted that the break showed 1 
one thought to look for the splinter until Monday morning, after 
Saturday. It was not found hecause the vault had meanwhile 


and the sweepings burned. No other occasion for the stock to 
is shown, and it is not irrational to conclude that it had heen 


a by Love, the only man shown to have recently had his hands 


X- 


ull 


1e 
Lie 


irden of explaining away circumstances which indicate accident was on 

rance company. Upon proof of a death by external violence without 

more, accident and not suicide will be presumed. Travelers’ Insurance Co. v 

McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; Preferred Accident Ins. 

Co. y. Fielding, 35 Colo. 19, 83 P. 1013, 9 Ann. Cas. 916; Meadows y. Pac. Mut 

Life Ins. Co., 129 Mo. 76, 31S 578, 50 Am. St. Rep. 427, and the 1 [ 
cases cited the notes to each. The preference for accident rather than 

as the explanation for a violent death which might be due to cither is : 

tificial rule of law made to prescribe an order of proof as some presumptions 

disappearing so soon as the proof is in. It is an inference of truth drawn 

common knowledge that men ordinarily do not destroy but strive by 

to preserve their own lives. It is part of the probability of the sit- 

continues while opposing evidence is weighed and may be weighed 

but yields to reasonable proof whether positive or circumstantial to 

In Bohaker v. Travelers’ Ins. Co., 215 Mass. 32, 102 N. E. 342, 

\. (N. S$.) 543, Chief Justice Rugg says: “It [suicide] cannot he 

vithout clear proof. The presumption is that one does not commit 

Such a presumption, being one of fact, stands until overthrown by evi- 

The original improbability of suicide is rebutted by proof that it did 

pen. Davis v. Reliance ‘Life Ins. Co. (C. C. A.) 12 F.(2d) 248. In Pilot Life 

Co. v. Wise, 61 F. (2d) 481, we held that a letter clearly expressing a pres- 

tention of suicide followed immediately by death in a fashion likely to have 

oluntary might rebut it. In Burkett v. New York Life Ins. Co., 56 F.(2d) 

103, and in New York Life Ins. Co. v. Bradshaw, 2 F.(2d) 457, we held that a 

circumstance established by uncontroverted evidence inconsistent with accident 

would prevent a finding of accident. Of course, if all the circumstances indicate 

icide, and support no reasonable theory of accident, a verdict of suicide is de- 

manded. Etna Life Ins. Co. v. Tooley (C. C. A.) 16 F.(2d) 243. In every case 

the question at last is, remembering the general improbability of suicide, what is 

the real truth under all the facts proved? 


N \ “ 


\ 
1) 
I 


In this case the evidence being wholly circumstantial, and the inferences from 
not conclusive, I think the case was one for the jury. In Home Benefit Ass 
ciation Sargent, 142 U. S. 691, the circumstances detailed on page 698, 12 S. 
Ct. 332, 35 L. Ed. 1160, were stronger to show suicide than those here, but they 
were held to make a jury case on a possible theory of mental disease. So in 
Pythias Knights v. Beck, 181 U. S. 49, 21 S. Ct. 532, 45 L. Ed. 741, the circum- 
stances were thought too inconclusive to authorize a directed verdict of suicide, 
though deceased’s wife had quit him, and he had rented the gun, was drinking 
and a policeman was seeking to arrest him. The court said, pages 53 and 54 ot 
81 U.S. 21 S. Ct. 532, 533: “Whether the deceased committed suicide was a 
question of fact, and a jury is the proper trier of such questions. * * * The hack 
driver heard him go into the closet, and after a minute or so heard him step out- 
side and immediately the gun was discharged, and on examination he was found 
with the upper part of his head shot off. It was so dark that no one saw the 
circumstances of the shooting. Whether it was accidental or intentional is a 
matter of surmise. * * * Under those circumstances it is impossib!e to say that 
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beyond dispute he committed suicide. The discharge of the gun may as well 
have happened from the careless conduct of a drunken man as from an inten. 
tional act.” A theory that a man found dead beneath the window of his office 
had sat down in it to get some air, or had fainted and fallen out, was thought 
reasonable enough to go to the jury along with the presumption against suicide 
though he had been greatly worried and sleepless and fell with arms extended as 
if diving. U.S. F. & G. Co. v. Blum (C. C. A.) 270 F. 946. Our case of National 
Union y. Fitzpatrick, 133 F. 694, was a stronger case for suicide than this, but 
was held for the jury. See, also, Fidelity & Casualty Co. v. Love (C..C. A.) 
111 F. 773, and Standard Life Ins. Co. v. Thornton (C. C. A.) 100 F. 582. 49 
L. R. A. 116. It was error to direct a verdict of suicide. 


PROTECTIVE LIFE INS. CO v. GREEN. 8 Div. 446, 
Supreme Court of Alabama. March 9, 1933. 
Rehearing Denied April 20, 1933. 
147 Southern Reporter 442. 
1. INSURANCE. 

Insurer’s agent, to have authority to accept note extending time of premium 
payment notwithstanding policy provisions, must be general agent. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

2. INSURANCE. 

Insurer’s general agent, having authority, nctwithstanding provisions of life 
policy, may bind insurer by acceptance of note extending time of payment. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

3. INSURANCE. 

Insured’s premium note executed after lapse of life police, if taken by author- 
ized agent, held to relieve insured, until default in payment of note, of premium 
payment in cash as condition to reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. INSURANCE. so } 

In action on life policy, whether insured was lulled into belief that tender of 
health certificate and premium note was accepted as effectual reinstatement con- 
ditioned on payment of note at maturity unless he died before, and whether 
insured died before maturity, held for jury, rendering*refusal of affirmative charge 
proper. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Madison County; Paul Speake, Judge. 

Action on a policy of life insurance by Etta Green against the Protective 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. ; 

Cooper & Cooper, of Huntsville, for appellant. ; 

David A. Grayson and Lanier & Pride, all of Huntsville, for appellee. 


METROPOLITAN LIFE INS. CO. v. DIXON. 6 Div. 309. 
Supreme Court of Alabama. April 13, 1933. 
Rehearing Denied May 18, 1933. 
148 Southern Reporter 121. 
INSURANCE. 

Insured’s previous treatment in hospital for serious heart and kidney trouble 
being a “material risk,” her false representation in application that she had never 
been under treatment in hospital held to preclude recovery on life policy. 

A “material risk” is any previous affection which might reasonably 
have been considered a menace to the prolongation of the life of the in- 
sured, and that, had it been revealed, the application would have been 
rejected. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. ‘ 

Action on a policy of life insurance by William H. Dixon, as administrator ot 
the estate of Maggie Dixon, deceased, against the Metropolitan Life Insurance 
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Company. From a judgment for plaintiff, defendant appeals. Transferred from 
Court of Appeals. 

Reversed and remanded. 

Cabaniss & Johnston, of Birmingham, and Huey, Welch & Stone, of Bessemer, 
for appellant. 

Ross, Bumgardner, Ross & Ross, of Birmingham, for appellee. 

GARDNER, Justice. 

Plaintiff is the named beneficiary in the insurance policy of date June 15, 
1931, upon which this suit is founded, insuring the life of his wife, Maggie Dixon, 
who died on November 19, 1931. The attending physicians at her last illness give 
the cause of her death as chronic myocarditis and nephritis; the former an 
enlargement of the heart, and the latter a diseased condition of the kidneys, 
commonly called “Bright’s Disease.” Both are serious diseases, which will shorten 
life, and the doctors treating her state they will kill and are considered incurable. 
There was no proof to the contrary. 

Dr. Gwin, defendant’s examining physician, made what he calls a superficial 
examination, and did not discover the presence of these diseases, but states he 
made no examination of the kidneys, and did not know whether or not insured 
at the time of the issuance of the policy had nephritis. “I could not have told 
whether or not she was suffering with it (nephritis) at the time I examined her 
in May, 1931, not from the examination I made.” And as to the heart trouble, 
he states he could have discovered it in a late stage, but “could not in an early 
stage.” 

It is without dispute that insured was a patient in the Bessemer General Hos- 
pital from January 4, 1930, to January 15, 1930, under the treatment of Dr. Col- 
quitt, who testifies that she was suffering frem chronic myocarditis and chronic 
interstitial nephritis and also hypertension, commonly called high blood pressure, 
which, it may be added, was also one of the symptoms at her last sickness. 

The testimony of plaintiff's witnesses is corroborative of insured’s treatment 
at the hospital, as above indicated, though they were not informed as to the 
nature of her illness, and they testify she appeared to be in good health and did 
her usual domestic work after returning from the hospital. When insured left 
the hospital, Dr. Colquitt states she was improved, but not cured, and Dr. Wal- 
drop, also one of the insured’s attending physicians at her last illness, states that, 
if insured had those diseases in January, 1930, “and that condition also existed 
in November 1931, * * * it is reasonable to suppose that she had it right 
straight along, in my opinion.” 

As to whether or not, considering Dr. Gwin’s testimony in connection with 
all other proof, a jury question was presented as to insured’s good health when 
the policy was delivered, it is unnecessary to decide, for the reason that, in our 
opinion, under the issues presented on pleas 8, 10, and 14 (all other pleas aside 
and unconsidered), the defendant was clearly entitled to the affirmative charge 
requested. 

Plea 14 deals with the representations in the application to the effect that 
insured had never been under treatment in a hospital, and pleas 8 and 10 with 
provisions in the policy limiting liability to a return of the premiums in the event 
insured has been within two years next preceding afflicted with disease of the 
heart or kidney (and) or treated by physicians for any serious disease, as is set 
forth in plea 10. No objections were interposed to these pleas and issue taken 
thereon. They were proved without dispute. 

Insured had in January, 1930, been treated in the hospital for serious heart 
and kidney trouble, each disease tending to shorten life. As said in Brotherhood 
of Railway, etc., v. Riggins, 214 Ala. 79, 107 So. 44, 45: “A material risk is any 
previous affection which might reasonably have been considered a menace to the 
prolongation of the life of the insured, and that, had it been revealed, the ap- 
plication would have been rejected.” And as to the misrepresentations it has been 
said: “they need not be the sole inducement tc the contract, nor the chief 
influence leading to action. It is enough if, as a contributory influence, they 
operate upon the mind and conduct of the other party to any material extent.” 
Reliance Life Ins. Co. v. Sneed, 217 Ala. 669, 117 So. 307, 310. 

Certainly the statement in the application that insured had not been in a 
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hospital, nor treated by physicians for any serious disease or complaint, was cal- 
culated to mislead; nor can it be questioned that information thereof would have 
affected the conduct of the insurer to a very material extent. 

The cases of Sovereign Camp, W. O. W. v. Rowe, 225 Ala. 336, 143 So. 171, 
and Independent Life Ins. Co. v. Carroll, 219 Ala. 79, 121 So. 88, cited by plain- 
tiff's counsel, are widely different in the facts from the instant case, and nothing 
therein can be said to militate against the conclusion here reached. 

Here the mentioned pleas are established by uncontroverted proof. There is 
nothing to the contrary. Dr. Colquitt states emphatically and positively the 
diseases with which insured was suffering when in the hospital in 1930, the same 
diseases, on account of which her attending physicians state she died; and we 
find nothing upon which to base a conflict. Liberty National Life Ins. Co. v. Tellis 
(Ala. Sup.) 146 So. 616: National Life & Acc. Ins. Co. v. Puckett, 217 Ala. il 
115 So. 12; Metropolitan Life Ins. Co. v. Usher (Ala. Sup.) 146 So. 809: Pru- 
dential Life Ins. Co. v. Calvin (Ala. Sup.) —— So. F 

The validity and binding effect of the policy provisions and representations in 
the application are not here questioned, nor is there here presented any questio: 
of waiver, as expressly stated in brief for appellee. Metropolitan Life Ins. Co. \ 
Chambers (Ala. Sup.) 146 So. 524: First National Life Ins. Co. v. Rector, 225 


\la. 116, 142 So. 392; Commonwealth Life Ins. Co. v. Wilkinson, 23 Ala. App 
561, 129 So. 300; Champion v. Life & Casualty Co. (Ala. App.) 141 So. 363: 
Cotton States Life Ins. Co. v. Crozier, 216 Ala. 537, 113 So. 615; Independent 
Life Ins. Co. v. Butler, 221 Ala. 501, 129 So. 466. 

The trial court erred in refusing the affirmative charge for reasons herein 
stated. 

Let the judgment be reversed.’ 

Reversed and remanded. 

Anderson C. J. and Bouldin and Foster. J., concur. 


SOVEREIGN CAMP, W. O. W. v. BROCK. 4 Div. 705. 
Supreme Court of Alabama. May 11. 1933. 
148 Southern Reporter 129. 
1. INSURANCE. 

Insurer had burden to show that insured’s representations or wart 
were false and made with intent to deceive, or were false and related t 
which increased risk. 

(For other cases, see Insurance, Dec. 

2. INSURANCE. 

Whether insured was afflicted with syphilitic aortitis angina pectoris 
hypertrophy of heart when he applied for life certificate held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

3. INSURANCE. 

Evidence that insured continuously pursued his occupation, requiring hard 
labor, held admissible on issue whether insured was afflicted with syphilitic 
aortitis angina pectoris and hypertropby of heart when he applied for life cer- 
tificate. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 

Appeal from Circuit Court, Coffee County; W. L. Parks, Judge. 

Action on a policy or certificate of life insurance by Pearl Brock against 
the Sovereign Camp of the Woodmen of the World. From a judgment for 
plaintiff, defendant appeals. 

Certified by Court of Appeals, under Code 1923, § 7324. 

\ffrmed. 

T. L. Borom, of Troy, for appellant. 

M. A. Owen, of Elba, and M. S. Carmichael, of Montgomery, for appellee 


1 Not released by court at date of publication. 
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PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. COTTON. 4 Div. 928. 
Court of Appeals of Alabama. May 9, 1933. 
148 Southern Reporter 177. 

1. INSURANCE. 

Whether insured was permanently totally disabled within disability clause of 

licy held question of fact. 
For other cases, see Insurance, Dec. Dig. § 668[11].) 

2, INSURANCE. 

Evidence that insured, who was unable to use his leg after receiving knee in- 
jury, Was permanently “totally disabled” within disability clause of life policy, 
held sufficient for jury. 

“Total disability,” contemplated by a life insurance policy containing 

disability clause, does not mean, as its literal construction would re- 
quire, a state of absolute helplessness; but the total disability contem- 
dated means inability to do all the substantial and material acts neces- 
sary to the prosecution of the insured’s business or occupation, in his 
ustomary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

\ppcal from Circuit Court, Geneva County; H. A. Pearce, Judge. 

\ction to recover disability benefits under a policy of life insurance by Elijah 
Cotton against the Pacific Mutual Life Insurance Company of California. From 

judgment for plaintiff, defendant appeals. 

\firmed. 

Huey & Huey, of Enterprise, for appellant. 

\lulkey & Mulkey, of Geneva, for appellee. 

<EN, Presiding Judge. 

‘lis action was a suit by appellee against appellant for the recovery of cer- 
disability benefits under a policy of life insurance issued by the appellant to 

m November 2, 1920. This particular feature of the policy is as fol- 

‘Permanent total disability benefit. Should the insured, before attaining 
if sixty years, become permanently totally disabled, as hereinafter de- 
hile this policy is in full force and effect and no premium is in default, 
to waive the payment of all premiums thereafter becoming 
der the conditions of the policy and to pay to the insured a monthly in 
f inifarc f 


ce 


any agrees 


for each thousand dollars of the face amount of this policy.” 
ection by demurrer or otherwise was interposed to the complaint. The 
udant company pleaded the general issue. 

| rolling question in the case is whether or not, under the evid 
‘otton is totally and permanently disabled, as contemplated by ' 
terms of said policy. The jury found this issue in favor of plain- 
d returned a verdict for the amount sued for, plus interest, and judgment 
weordingly entered by the court. The affirmative charge was refused to de- 

and its motion for a new trial was also overruled. 

The evidence disclosed without dispute that the plaintiff was a tenant farm- 
at the time the policy was issued, and that was his only mode of livelihood. 
on June 19, 1921, several months subsequent to the issuance of policy, 
ved an accident to his knee which resulted in his permanent injury to 
xtent that he was unable thereafter to use his leg or foot. The plaintiff 
hed and offered other evidence tending to show that as a result of said acci- 
he is permanently and totally disabled; that he was forced to constantly use 
crutches, sometimes one crutch and at other times two. Plaintiff testified he 
m every possible effort to get his injury cured, as far as he was able, and to 
this end went to a hospital in Dothan, where he was advised by the surgeon in 
harge that nothing could be done to relieve him except to sever his leg at the 
joint, but he would not consent to have his whole leg amputated. The plain- 
ffered evidence which tended to show that, as a result of the injury afore 
he was rendered permanently totally disabled to do farm work, or to en 
n any work, occupation, or profession to earn or obtain wages, compensa- 
profit. Also that he was uneducated, and that the injury has affected 
ically his whole body, etc. In contravention of the foregoing, the defendant 
offered evidence which tended to show that appellee supervised his 
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children in selling peanuts and cane juice. The only witness for defendant tes- 
tified that he was in the employment of the defendant company and resided jn 
Atlanta, Ga.; that he, in company with one Buddington, also connected with said 
company and residing in the state of California, talked with appellee in Samson, 
where plaintiff lived, and that he (plaintiff) told witness “that he could not liye 
on $10.00 per month and would have to do something else. That appellee said he 
was working around the garage, driving a taxi cab, and selling liquor. Also that 
he had been selling cane juice.” Appellee denied making the foregoing state- 
ment to this witness. ‘ 

[1] As stated, this case involves a question of fact. This is generally true 
in cases of this character. New York Life Ins. Co. v. McLean, 218 Ala. 401, 118 
So. 753. 

[2] The trial judge delivered a clear and able charge to the jury, and, in 
addition thereto, gave several special charges requested by defendant. Th: 
court’s charge was in line with recent decisions and the weight of authority in 
supporting the liberal rule that the “total disability” contemplated by an accident 
policy, or a life insurance policy containing a disability clause, does not mean, as 
its: literal construction would require, a state of absolute helplessness: but the 
total disability contemplated means inability to do all the substantial and material 
acts necessary to the prosecution of the insured’s business or occupation, in his 
customary and usual manner. Metropolitan Life Ins. Co. y. Blue, 222 Ala. 665 
133 So. 70/7, 79 A.L... R. Ss2. 

The affirmative charge requested by defendant was properly refused. We 
discover no error in the refusal of the written charges requested by defendant 
nor in overruling defendant’s motion for a new trial. No error appearing, the 
judgment of the circuit court from which this appeal was taken is affirmed 

Affirmed. 


SOUTHERN STATES LIFE INS. CO. v. DUNCKLEY et al. 4 Div. 666 
Supreme Court of Alabama. May 11, 1933. 
148 Southern Reporter 320. 
1. INSURANCE. 

Life policy provision that policy shall not take effect until payment of firs: 
premium while insured is in good health amounts to “warranty” within statute 
preventing avoidance of policy unless misrepresentation is made with intent to 
deceive or unless matter misrepresented increases risk (Code 1923, § 8364) 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE. 

Life insurer could waive policy provision that policy should not take effect 
until payment of first premium while insured was in good health, or could, by its 
conduct, estop itself from insisting upon breach thereof. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

3. INSURANCE. 

Life insurer, demanding and accepting two annval premiums with full knowl- 
edge of breach of policy provision that policy should not take effect until payment 
of first premium while insured was in good health, held to have waived, or was 
estopped to assert, such breach, precluding cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) ° 
4. INSURANCE. 

Knowledge of life insurer’s local agent, authorized only to solicit insurance, 
deliver policies, and collect premiums, that insured was not in good health when 
policy was delivered as required by policy, held not imputable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from Circuit Court, Houston County; H. A. Pearce, Judge. 

Bill to cancel a policy of life insurance by the Southern States Life Insur- 
ance Company against W. W. Dunckley and Mattie Lou Dunckley. From a decree 
dismissing the bill, complainant appeals. 

Affirmed. 
Farmer, Merrill & Farmer, of Dothan, for appellant. 
O. S. Lewis, of Dothan, for appellees. 
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EQUITABLE LIFE ASSUR. SOC. v. GARRETT. 8 Div. 783. 
Court of Appeals of Alabama. May 16, 1933. 
148 Southern Reporter 338. 
1. INSURANCE. 

Under group disability policy providing that insurance should cease upor 
termination of employment, employee was not entitled to recover where his alleged 
disability to gain employment occurred after his discharge when he was not 
covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Inference that disability of discharged employee to gain employment existed 
prior to discharge, thus entitling him to recover under disability policy, cannot 
be indulged where employee performed his duties regularly until he was dis- 
charged. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Law and Equity Court, Franklin County; B. H. Sargent, Judge. 

Action on a policy of disability insurance by Amon Garrett against the 
Equitable Life Assurance Society of the United States. From a judgment for 
plaintiff, defendant appeals. 

Reversed and remanded. 

Howze & Brown, of Birmingham, for appellant. 

H. H. Hamilton and Wm. L. Chenault, both of Russellville, for appellee. 


HAYDEL v. WIDOW’S FUND OF SAHARA TEMPLE et al. No. +—3001. 
Supreme Court of Arkansas. May 1, 1933. 
59 Southwestern Reporter (2d) 592. 
INSURANCE. ; 

Beneficiary in mutual * certificate, giving insured full power to change 
beneficiary, has no vesteu iigae therein. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

2. INSURANCE. : : 

Proceeds of benefit certificate, naming beneficiary who died before insured, 
held payable to latter’s estate on his death without having changed beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

3. INSURANCE. 

Will executed by member of benefit association in secretary’s presence was 
new designation of beneficiary in benefit certificate within by-law authorizing 
change of beneficiary by notifying secretary in writing. 

(For other cases, see Insurance, Dec. Dig. § 784[5].) 

\ppeal from Jefferson Chancery Court; Harvey R. Lucas, Chancellor. 

Interpleader suit by the Widow’s Fund of Sahara Temple against Mrs. Mary 
Haydel and the Simmons National Bank, as executor of the estate of M. L 
Case, deceased. From a decree awarding the fund, paid into court by complain- 
ant, to the executor Mrs. Haydel appeals. 

\ffirmed. 

\. M. Coates, of Helena, for appellant. 

Coleman & Gantt, of Pine Bluff, for appellees. 


ILLINOIS BANKERS’ LIFE ASSUR. CO. v. WILKEN. No. 4—2973. 
Supreme Court of Arkansas. May 1, 1933. 
Dissenting Opinion May 8, 1933. 
Rehearing Denied May 29, 1933. 
59 Southwestern Reporter (2d) 1046. 
1. INSURANCE. 
Life policy held to require insurer to apply savings fund on premium at time 
it became due, and not at expiration of grace pericd. 
Life policy contained provision that should the insured fail to pay any 
premium on policy when due the savings fund accumulation to the credit 
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of policy should, without action on part of the insured, be applied to such 

premium, and that there should be no obligation on part of insurer under 

provisions requiring such application, except to apply accumulation to 
credit of policy to payment of premiums as they fell due. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Insurer cannot declare forfeiture of life policy for nonpayment of premium 
when insurer has sufficient funds belonging to insured to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. 

Where insurer, under obligation to apply life policy savings fund accumulation 
to payment of premium on due date thereof, permitted insured, after premium 
became due but during 30-day grace period, to withdraw entire savings accumu- 
lation without making application to premium, insurer could not forfeit policy 
for nonpayment of premium. 

This was so, since the insured seeking to withdraw savings fund ac- 
cumulation after premium became due requested no specific amount but 
only requested to withdraw all he could withdraw, the amount thereoi 
being left to the insurer, and the fact that it sent more than it should have 
sent could not work a forfeiture of the policy. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Smith and McHaney, JJ., dissenting. 

Appeal from Circuit Court, Prairie County, Northern District; W. 
Waggoner, Judge. 

Action by Ed. C. Wilken, administrator, against the Illinois Bankers’ Life 
Assurance Company. Judgment for plaintiff, and defendant appeals. 

\firmed. 

\. G. Meehan and John W. Moncrief, both of Stuttgart, for appellant. 

J. F. Holtzendorff, of Hazen and Trimble, Trimble & McCrarty, of Lonoke, 
for appellee. 

HumMpuetys, Justice. 

Appellee brought suit against appellants in the circuit court of Prairie county, 
Northern district, to recover on a life insurance policy issued to Thomas G 
Guidos on the 3d day of May, 1926, in consideration of the payment of an annual 
premium of $36.50, which policy contained a paragraph providing that the insured 
should have a right to deposit with the insurer, in addition to the annual pre- 
mium required, the sum of $31.70 for the purpose of creating a saving fund which 
should bear 4 per cent. compound interest per annum and which was credited 
to the fund at the close of each policy year. It was alleged that Thomas G 
Guidos died on September 25, 1931, at which time the policy was in full force 
and effect. 

Defendants filed an answer denying any liability on the policy, alleging that 
same was forfeited for failure to pay the annual premium on May 3, 193], o: 
during the thirty-day grace period that expired June 3, 1931. 

The cause was submitted to the court, sitting as a jury, upon the pleadings 
and testimony adduced by the respective parties, which resulted in a judgment 
against appellants for $2,461.70, $295.40 penalty, together with interest on the 
total amount at the rate of 6 per cent. per annum from date of judgment until 
paid, and an attorney’s fee of $350, from which is this appeal. 

The annual premium on the policy was paid each year from the date thereof 
until May 3, 1931. The insured failed to pay the premium of $36.50 on that date. 
There was, however, on that date, to the credit of insured, accumulated savings 
in the sum of about $140, out of which the annual premium was payable. The 
insurer failed to apply any part of the savings* fund to the payment of the pre- 
mium. On the 8th day of May, 1931, the insured wrote to the insurer as follows: 
“Gentlemen: 

“I want to cash in all of my accumulated savings fund which I can cash in 
up to date. Please send it as soon as possible.” 

In answer the insurer wrote as follows on May 15, 1931: “We have your 


’ 
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letter of May 8, 1931, relative to our above numbered policy. Your policy has 
a savings asian of $140, which is subject to withdrawal. Have you, how- 
ever considered the advisability of _leaving this money to the credit of the policy 
to pay premiums if the need arose? There might be an occasion when you would 
find it impossible to pay premiums, and in that case the savings fund could be 
used for that purpose, thus keeping the policy from lapsing and maintaining for 
vou an insurance protection which would otherwise be lost. If you find that you 
must withdraw this money, you may execute and return the inclosed request for 
withdrawal ot savings form and we will send you the money. On the reverse side 
i this form please indicate how you wish to continue your policy in the future. 

The insured executed and returned the form for withdrawal and received ; 
check inclosed in the following letter dated June 4, 1931: “According to ‘he 
request for withdrawal of savings form which you returned to this office, we are 
enclosing herewith our Check No. 12969 for $140, which refunds to you the 
savings fund accumulation to the credit of your above-mentioned policy. Will you 
please advise us as to how you wish to continue your policy in the future in 
accord with the three options set forth in our letter of May 15? We are giad to 
have been of service to you in this instance and shall be pleased to administer to 

ur instirance needs in the future.” 

The policy contained a grace period of thirty days in which the premium 
might be paid after the due date. ‘It also contained two clauses relative to the 
application of the accumulated savings fund to the payment of the annual pre- 
mium as follows: 

“(c) Should the insured fail to pay any premium on this policy when due the 
Savings Fund Accumulation to the credit of this policy shall without action on 
the part of the insured be applied to such premium so long as the amount of tlie 
Savings Fund to the credit of the policy shall be sufficient to pay two quarterly 
premiums.” 

({) There shall be no obligation on the part of the Association under pro- 
visions (Cc) or (e) as recited above, except to apply the accumulation to the 
credit of this policy to the payment of premiums as they fall due and to mail 
to the insured a receipt for each premium paid thereunder. * * *” 

[1] The judgment of the trial court was based upon the finding that under 
clauses (c) and (f) in the paragraph entitled “Savings Fund” in the policy, it 
was the duty of the insurer to pay the annual premium of $36.50 on May 3, 
1931, out of the accumulated savings. The appellant contends that under the 
clauses, no duty rested upon it to apply any part of the savings fund to the pay- 
ment of the annual premium until the expiration of the 30-day grace period, 
which would not be until June 3, 1931. The language of the clauses is too plain 
to bear such a construction. They plainly state that such duty rests upon the 
insurer when the premium falls due. There can be no question that the premium 
became due May 3, 1931. The grace period of 30 days was a privilege extended 
to the insured to pay the same after maturity. If the intention had been to make 
the application at the expiration of the 30-day grace period, unambiguous language 

uid have been employed to express such intent. Certainly, it cannot be said that 
the use of the words “when due,” in clause (c), and “as they (premiums) shall 
fall due,” in clause ({), meant some other date than the maturity date. Under 
clause (c), the insurer obligated itself to make the application on the due date 
hout any action on the part of the insured. 

3] “The rule is that insurance companies cannot declare forfeitures of 

for non-payment of premiums when they have sufficient funds in their 
ands belonging to the insured to pay the premiums, and the duty rests upon 
them to use the funds to pay the premiums and thereby prevent forfeitures.” 
Security Life Insurance Co. v. Matthews, 178 Ark. 775, 12 S.W.(2d) 865, 866. So, 
ever if the contract had not provided for the application on the due date, the 
law would have made the application. There was ample in the savings fund to 
pay the premium on the due date. The subsequent withdrawal of more than the 
sured was entitled to did not and could not work a forfeiture of the policy. 
e insured, in the letter of date May 8, 1931, did not ask to withdraw more 
than he was entitled to. No specific amount was requested. He only requested to 
withdraw all he could withdraw. The amount thereof was left to the insurer, and 
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the fact that it sent more than it should have sent cannot work a forfeiture of 
the policy. When it sent the check on June 4, its letter did not contain a state- 
ment that the policy had been forfeited by failure to pay the last premium, but, 
on the contrary, it contained an interrogatory to the insured as to what arrange- 
ment he intended to make about the payment cof his future premiums. If the 
policy had then been forfeited by reason of the insured’s failure to pay the 
premium due on May 3, 1931, it would not have propounded such an interrogatory 
to the insured. Appellant simply made a mistake in overpaying the insured and 
cannot take advantage of its mistake to declare a forfeiture of the policy and 
thereby avoid the payment thereof. 

No error appearing, the judgment is affirmed. 

Smith, Justice (dissenting). 

The policy sued on contained a table showing the amount of the savings 
accumulations at the end of each year it had been kept in force. The insured not 
only had this information, but he was advised that this value, at the time of the 
correspondence, was $140. The premium was due May 3, with thirty days’ grace 
Did the insured write, on May 8th, that he intended to withdraw his savings, 
less the premium then due but not delinquent? He did not. He stated that he 
wanted “to cash in all of my accumulated savings fund which I can cash in up 
to date,” and that he wanted this money as soon as possible. Is there any indi 
cation that he wished to pay the premium then due and have the balance remain- 
ing sent him? The insurer did not so interpret this letter; nor do I. 

The reply to this letter told the insured how much he might withdraw, but 
urged him not to do it. Still urging the insured to keep the insurance in force, 
the letter inquired how he would do so if he withdrew his accumulations. 

The letter from the insurer failed to persuade the insured not to withdraw 
his accumulations, and he executed and returned the form for withdrawal, and 
received a check for the full amount of the accumulations, which was inclosed 
in a letter advising him that the check “refunds to you the Savings Fund Accu- 
mulations to the credit of your above-mentioned policy.” Can the insured, or his 
beneficiary, now be heard to say that he did not know that the plain and unequi- 
vocal direction contained in his first letter had been complied with? He had asked 
for “all of my accumulated savings,” had been told what they were, and had been 
advised not to withdraw them. But he had the right to do this, and he did it, and 
having withdrawn and appropriated these savings he could not expect his premium 
to be paid with the money thus withdrawn and appropriated. 

Now, this policy did contain clause (c), set out in the majority opinion, and 
it was there provided that, “without action on the part of the insured,” the savings 
fund accumulation should be used to pay premiums. What does this language 
mean? Plainly, that, if the insured did not otherwise direct, the accumulations 
would be applied to premiums so long as they sufficed to pay them. It certainl; 
did not mean that the accumulations were to be so used when the insured had 
otherwise directed, that direction being to send him the money, and to do so at 
once. Certainly, he could not withdraw the money and pay the premiums with it, 
too, no more than he could eat his pie and have it, too. 

The insurer made no mistake. It only paid the insured what he was entitled 
to withdraw, and had the right to demand, and what he did demand, and did 
receive. 

I therefore dissent, very respectfully, but very earnestly, and am authorized 
to say that Justice McHaney concurs in this dissent. 


HOLMES v. METROPOLITAN LIFE INS. CO. No. 4—2903 
Supreme Court of Arkansas. April 10, 1933. 
Rehearing Denied June 12, 1933. 


1. INSURANCE. 

In action on group policy by coppersmith’s helper, instruction that though 
plaintiff lost his eye entirely, impairing efficiency in pursuit of occupation, it did 
not follow that “such partial disability” entitled him to recover, held erroneous as 
invading jury’s province (Const. art. 7, § 23). 

Instruction was erroneous as invading jury’s province to determine 
whether loss of eye was partial or total disability and as singling out 
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loss of eye, instead of submitting such matter with other physical de- 

fects for jury’s determination. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

In action on group policy by coppersmith’s helper, whether loss of eye con 
stituted total and permanent or partial disability held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Smith and McHaney, JJ., dissenting. 

\ppeal from Circuit Court, Pulaski County, Second Division; S. S. Jeffries, 
Special Judge. 

Suit by John Holmes against the Metropolitan Life Insurance Company. 
From a judgment in favor of defendant, plaintiff appeals. 

Reversed, and remanded for a new ttrial. 

On July 27, 1930, appellant, John Holmes, was in the employ of the Chicago, 
Rock Island & Pacific Railway Company at its shops in the capacity of a copper- 
smith’s helper. At that time he was injured under the provisions of three 
separate policies of group insurance issued by appellee to the railway company, 
insuring the employees of said railway company who had qualified themselves 
for insurance under such group policies. Appellant had qualified under the pro- 
visions of said policies and they were in full force and effect on that date. On 
the night of July 27, 1930, appellant was struck in the left eye by a rock thrown 
hy some unknown person. This injury, resulted in the removal of the left eye. 
immediately after receipt of the injury a claim for benetits due him under one 
of the policies was made and afterwards claims were filed on the other two 
policies for certain compensation provided for in the face of said policies, the 
amounts of which claims are unnecessary to here set out. Liability was admitted 
on one of the policies and appellant was paid $1,000 for the loss of his left eye. 
Afterwards appellee denied liability on the other two group policies and this suit 
was instituted for the purpose of effecting a recovery thereon. The appellee filed 
its answer to appellant’s complaint denying the allegations set forth therein and 
the case was tried on the 10th and 11th days of May, 1932, and resulted in a ver- 
dict and judgment for the defendant from which this appeal is prosecuted. 

\ppellee admitted the execution and delivery of the group policies of insur- 
ance and that they were in full force and effect on July 27, 1930, but denied that 
appellee was incapacitated to perform his duties as a coppersmith’s helper. 

It was admitted by appellee’s counsel in oral argument that the testimony on 
hehalf of the appellant, if believed by the jury, was amply sufficient to sustain a 
verdict and judgment in his behalf. Therefore, it will be unnecessary to here 
set out the testimony in behalf of the appellant. 

\mong other instructions given by the trial court, it gave to the jury ap- 
pellee’s instruction No. 1 as follows: 

“You are instructed that even though you may find from a preponderance of 
hg evidence that the plaintiff is partially disabled, and even though you may find 
that he has lost his eye entirely, and that by reason thereof his efficiency in the 
prosecution of any work or the pursuit of any occupation for which he may he 
fitted by training and experience is thereby impaired, nevertheless it does not fol- 
low from this that such partial disability entitles him to recover on the $2,000 
certificate and its accompanying group policy; and so, if you find from a pre- 
ponderance of the evidence, that at the time the $2,000 certificate involved in this 
suit lapsed, which is shown by the evidence to have been January 31, 1931, by 
reason of the plaintiff’s termination of his employment with the Chicago, Rock 
Island & Pacific Railway Company, the said plaintiff was able to perform all of 
the substantial and material acts necessary to be done in the prosecution of his 
occupation as a coppersmith’s helper or was able to perform all of the substantial 
and material acts necessary to be done in the prosecution or pursuit of any other 
work or occupation for which he was fitted by training and experience as shown 


by the evidence, of any, then your verdict must be for the defendant on said 
$2000 certificate and its group policy.” , 

Sam T. Poe, Tom Poe, and McDonald Poe, all of Little Rock, for appellant. 
Moore, Gray & Burrow, of Little Rock, for appellee. 

lounson, Chief Justice (after stating the facts). 
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[1, 2] We think the trial court erred in giving to the jury appellee's instruc. 
tion No. 1, which is copied in the statement of facts. 

This instruction told the jury that “even though you may find from a pre- 
ponderance of the evidence that the plaintiff is partially disabled, and even 
though you find that he has lost his eye entirely, and that by reason thereof his 
efficiency in the prosecution of any work or the pursuit of any occupation for 
which he may be fitted by training and experience is thereby impaired, neverthe- 
less it does not follow from this that such partial disability entitles him to re- 
cover on the $2000 certificate and its accompanying group policy ;” etc. 

The effect of this instruction was to tell the jury that the loss of appellant's 
left eye was only a partial disability. This was one of the controverted issues in 
the case. It was a question for the jury to determine whether or not the 
of an eve constituted total and permanent or partial disability. 

Section 23, article 7, of the Constitution of this state provides: “Judges shall 
not charge juries with regard to matters of fact, but shall declare the law, and 
in jury trials shall reduce their charge or instructions to writing on the request 
if either party.” 
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The instruction given by the trial court and heretofore quoted was in viola- 
tion of this constitutional mandate. It told the jury that the loss of an eye was 


partial disability, when this was a question of fact for the jury to determine. 

If the loss of appellant’s left eye, or the impairment of the vision of his 
right eye, or the loss or impairment of any one of the other physical defects 
complained of by him, either singly or all concurringly produced or effected a to- 
tal and permanent disability, he would be entitled to recover. It was therefore 


eversible error to single out the loss of an eye and tell the jury that this was 
only a partial disability. 


























Furthermore this instruction is erroneous for the reason that it emphasizes 
to the jury the fact that the loss of an eye is only partial disability under the 
clauses of the policies sued on instead of submitting the loss of an eve with all 
other physical defects for consideration and determination of the jury. 

In a long line of decisions by this court it has been held: “It is not the prov- 
ince of the court to instruct the jury upon the effect or weight of evidence. It 
is the exclusive province of the jury to judge of the strength or weakness of all 
facts adduced to sustain an issue.” Keith v. State, 49 Ark. 439, 5 S. W. 880, 883, 
and cases therein cited. 
































[3] It is insisted on behalf of the appellee that subsequent clauses in instruc- 
tion No. 1 cured and made harmless the defect complained of in said instruction 
To this we cannot agree. It was impossible for the jury to harmonize the differ- 
ent phrases in said instruction. 

















Since this case must be reversed and remanded for the error herein pointed 

. rae - Sg Bet ia 
, we deem it unnecessary to discuss other alleged errors because it 1s pro 
le that they will not occur on a retrial of the case. 
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é P ; > 7 * 43 Dilack 
For the error indicated this case is reversed and remanded to the Pulaski 
county circuit court for a new trial in accordance with law. 
Smith and McHaney, JJ., dissent. 





























TOSHI TAKETA y. POLICY HOLDERS’ LIFE INS. ASS'N. Civ. 8792. 


listrict Court of Appeal, First District, Division 1, California. May 1, 1933. 
21 Pacific Reporter (2d) 646. 
1. INSURANCE. 


Insurer’s liability depends upon wording of contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. : . 

Under contracts obligating insurer to collect assessment and pay proceeds 
within limited amount to beneficiary, judgment for specified amount is erroneous 


as beneficiary is limited to equitable action compelling levy and collection of 
assessment. 















































(For other cases, see Insurance, Dec. Dig. § 518.) 
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3, INSURANCE. raat =a le 

Under contracts obligating insurer to pay absolutely within limit determined 
by number of assessments collected, money judgment may be obtained. 

(For other cases, see Insurance, Dec. Dig. § 518.) 

4, INSURANCE. 

Beneficiary of two mutual life insurance association policies obligating asso- 
ciation to pay definite sum, amount conditioned upon number of members paying 
assessment, was entitled to money judgment, and was not limited to specified 
fund created by assessment. 

(For other cases, see Insurance, Dec. Dig. § 518.) 

INSURANCE. , ’ ' hl a 

Lack of requisite number of members in good standing in association to be 
assessed, required by policy at time of death, was defense to be proved by 
irer, since peculiarly within insurer’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 518.) 
\ppeal from Superior Court, Santa Clara County; D. M. Burnett, Judge pru 


inst 


tem 

Suit by Toshi Taketa against Policy Holders’ Life Insurance Association. 
From judgment for plaintiff, defendant appeals. 

\ttirmed. 

Hugh Martin Young, of Los Angeles, for appellant. 

Edward M. Fellows, of San Jose, for respondent. 


NELSON v. NATIONAL GUARANTY LIFE CO. Civ. 820. 
District Court of Appeal, Fourth District, California. May 9, 1933. 
21 Pacific Reporter (2d) 1022 

INSURANCE. 

Test whether life insurer waived forfeiture for nonpayment of premium on 
due date was whether insurer’s conduct induced insured to believe payment 
vithin reasonable time after due date would be accepted, and had acted ac- 
cordingly, and that, until some notice was given more specific than those given, 
forfeiture would not be insisted upon. 

(lor other cases, see Insurance, Dec. Dig. § 388[4].) 

2. INSURANCE. 

Provisions respecting lapse of life policy for nonpayment of premiums and 
respecting reinstatement could be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

3. INSURANCE. 

Lite insurer accepting payments late in previous months, inducing insured to 
believe late payment would be received in discharge of installment, waived pro- 
Visions respecting forfeiture until specific notice was given. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

4. INSURANCE. 
Liability under life policy was fixed at time of insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 611.) 

5. INSURANCE. 

In action on life policy, evidence showed that parties, by contract, notices, and 
course of dealing, made payment of premium by mail method to be used. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

6. INSURANCE. 

Where life policy premium was due July 15th, but insurer by course of 
dealing led insured to believe payment within reasonable time after 15th would 
discharge premium, and insured mailed premium on July 23d, parties having made 
mailing method to be used, and premium was received on the 24th, when insured’ S 
death occurred, payment was made before death. 

(Vor other cases, see Insurance, Dec. Dig. § 388[4].) 

\ppeal from Superior Court, Tulare County; Frank Lamberson, Judge. 
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Action by Selma S. Nelson against the National Guaranty Life Company, 
From a judgment for plaintiff, defendant appeals. ; 

Affirmed. 

See, also, 17 P.(2d) 155. 

Feemster, Perkins & McCormick, of Visalia, for appellant. 

J. A. Chase, of Visalia, for respondent. 

ANDREWS, Justice pro tem. 

The plaintiff sues to recover on a policy of life insurance issued to her de- 
ceased husband by defendant. The defense is that the policy lapsed by nonpay- 
ment of an installment of the premium, and also that there was fraud on tie 
part of the insured in making false statements in the application for the policy, 

On trial the plaintiff introduced evidence which she claims constituted a 
waiver by defendant of the strict performance of payment of the premium, an¢ 
that the fraud was that of the agent of defendant, and not of the deceased. 

The policy contained a provision for forfeiture and relating to waiver, in the 
following words: “The failure to pay any premium within fifteen days from 
date on which it is due shall without further action of the company lapse this 
policy and the insured shall thereafter have no claim hereunder until and unless 
he shall have been reinstated by the company. At any time within one year after 
lapsing, such insured may be reinstated upon his furnishing proof acceptable to 
the company that he is of insurable age, in good health, and by payment of all 
past due premiums or payment of the rate at attained age. Sending of notice of 
premium or any other notice after forfeiture or lapse shall not be a waiver or 
evidence of waiver of any lapse or forfeiture.” 

The premium in question was due July Ist, and on the 23d the insured mailed 
to defendant currency, which currency was received on the 24th and formal 
receipt issued without knowledge of the death of the insured, which had occurred 
by accident on the same day and after the premium was mailed. 

The payments previous to this last payment had been made by the insured 
at irregular times, many of them after the 15th, the date upon which forfeiture 
would have resulted by the terms of the contract except for waiver. Seven pay- 
ments were made after the 15th of the month in which they were due, one as 
late as the 30th, one on the 27th, and the one in the month previous to the final 
one in question was made on the 25th. 

The defendant through the testimony of its officers admitted the practice of 
permitting payments to be made without proof of health, and subsequent to the 
15th, for a limited time, in what it contends was a reinstatement under the policy, 
and during that time refrained from making any declaration of forfeiture. 

Introduced in evidence are three communications, two of which were sent 
by defendant to the insured by mail, one of which was prepared and was to have 
heen sent on the day the premium was received. The first was dated on the 10th, 
and called attention to the fact that the premium due on the Ist had not beer 
paid, and stating: “Your last day of grace is the fifteenth of this month.” The 
next was dated on the 18th, and referred to the notice mailed on the 10th, and 
suggested that most likely the payment had been neglected and asked payment 
to-day, closing with the request for prompt reply and an assurance of its desire 
to serve with justice those whose protection was intrusted to its care. The third 
communication was dated the 24th, and, while never mailed, had been prepared 
to be sent in the regular routine of defendant’s business. This communication 
referred to the former letters, and stated that it was hard always for it to be 
called upon to announce to a widow that the husband’s insurance had been al- 
lowed to lapse, saying: “Do today what you should and mail your check for 
reinstatement.” All these letters were form letters regularly sent to past-due 
policyholders. ; 

[1-3] 1. Had defendant, by its course of dealing as shown from the facts 
stated, waived the forfeiture? The test should be, whether by such conduct the 
insured had been led to believe that payment made within a reasonable time after 
the 15th would be received in discharge of the installment and the policy would 
continue in force, and had acted accordingly, and that, until some notice wac 


given, other and different and more specific than those referred to, the forfeiture 
would not be insisted upon. 
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The theory of defendant is that as a matter of law the lapse under the con- 
tract was brought about by default of payment, and that subsequent receipt of 
the payment worked a reinstatement. The notices to some extent were worded to 
create that impression. While the policy provided that, if a lapse occurred on 
the 15th, the contract was ended and reinstatement could only be had as provided 
in the policy, as quoted above, yet in the many lapses no reinstatement had been 
made as required by the policy. Of course, all these provisions are for the benefit 
of the company and can be waived by it, and the fair inference was that, as 
proof of health had never been required, the payments were being accepted as 
continuation of the policy and not reinstatement. Such understanding by the 
insured operated as a waiver of all the provisions relating to forfeiture until 
specific notice should be given. , 

The contract, if those forfeiture provisions were waived, was in that class 
where nonpayment of an installment would not work a forfeiture, and where 
the law permits payments to be made until definite notice is given that failure so 
to do will work a forfeiture. The result of this course of reasoning would seem 
to be that this contract was in force at the time of death, whether the payment 
was in fact made or not. 

This working out of the problem is the application to the facts here involved 
of the law of waiver in this class of cases, settled by the courts of last resort 
in this state, and it seems unnecessary here to attempt to review or amplify those 
cases. 

[4-6] 2. Was payment in fact made before death? Liability, or not, was fixed 
at the time of death. The parties, by their contract, notices, and course of deai- 
ing, had, impliedly at least, made payment by mail the method to be used. : 

If, according to the contention of defendant, payments made after the 15th 
were to be considered as applications for reinstatement, then it would be essential 
that the payment be received, and, with full knowledge of the facts, accepted and 
approved by defendant before the death of the insured. If, by reason of the 
waiver, the insured still had the right to make the payment, his mailing of it 
would be complete and irrevocable action on his part in making it. In that event, 
the defendant would have no option to refuse. 

That provision of the regulations of defendant respecting registration of 
currency has to do with the possible loss of the payment by miscarriage, or 
otherwise, and is not here involved, inasmuch as the currency reached the 
defendant promptly. It should therefore be held that payment was in fact 
made before the death. 

3. The trial court, in its findings, determined that no misrepresentations in 
the application were made by the insured; that the agent of the defendant who 
prepared the application for signature remarked upon the obvious good health 
of the insured, and explained that, because the application was taken to transfer 
another policy, the health question had been gone into in the original application 
and little attention need be given to that matter in making the transfer; that the 
statements of the insured were of the most general character, and the answers to 
the detailed questions contained in the applications were inserted by the agent 
of defendant; that the application was signed by the insured without knowledge 
of what had been written in by the agent; and that, if any fraud apparently 
resulted from the answers, it must be held to be the fraud of the agent and not 
of the insured. 

The trial court further found that there was in fact no history of illness or 
bad health in the life of the insured which in any material degree affected his 
general health or physical condition. 

These findings of the trial court are sustained by the evidence, and dispose 
of the contention of the defendant on this phase of the case. 

The judgment of the trial court is affirmed. 

We concur: Barnard, P. J.; Jennings, J. 
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JOB v. EQUITABLE LIFE INS. CO. OF IOWA. Civ. No. 292. 
Appellate Department, Superior Court, City and County 
of San Francisco, California. May 10, 1933. 
22 Pacific Reporter (2d) 607. 
INSURANCE. 

In action on life policy providing for payment for “permanent disability,” 
insured was not entitled to recover benefits for five months where insured’s total 
disability had terminated before bringing of action, since insured did not sustain 
“permanent disability” within meaning of policy. 

Policy provided that insurer would pay benefits on proof that in- 
sured became totally disabled by bodily injury or disease so that he will 
thereby be permanently, wholly, and continuously prevented from en- 
gaging in any occupation, and that such disability then existed for at least 
60 days. Insured was totally disabled for five months only. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Municipal Court, City and County of San Francisco; Alden 
Ames, Judge. 

Action by John V. Job against the Equitable Life Insurance Company of 
Iowa. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Samuel M. Samter, of San Francisco, for appellant. 

Knight, Boland & Riordan, of San Francisco, for respondent. 


JONES v. INTERNATIONAL ORDER OF TWELVE OF KNIGHTS 

AND DAUGHTERS OF TABOR FOR THE GRAND TEMPLE 

AND TABERNACLE OF LOUISIANA. No. 14324. 
Court of Appeal of Louisiana. Orleans. May 8, 1933. 
148 Southern Reporter 73. 
1. INSURANCE. 

Incorporated fraternal organization and persons dealing with it are controlled 
by special laws governing such fraternal organizations (Act No. 256 of 1912, § 4). 

Act No. 256 of 1912, § 4, provides that fraternal organizations are 
exempt from all provisions of insurance laws of the state, not only in 
governmental relations with the state, but for every other purpose, and 
that no law thereafter enacted should apply to them, unless they be 
expressly designated therein. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. INSURANCE. 

Statute permitting suits in case of life insurance to be brought at domicile 
of deceased or beneficiary held not applicable to fraternal associations, so as to 
permit suits at beneficiary’s domicile (Code Prac. arts. 162, 165, subd. 10, as 
amended by Act No. 130 of 1926; Act No. 256 of 1912, § 4). 

Code Prac. art. 165, subd. 10, as amended by Act No. 130 of 1926, 
providing that defendant may be sued in case of life insurance at the dom- 
icile of the deceased or his beneficiary, was not applicable to fraternal 
associations, so as to’ permit beneficiary in life policy to bring suit 
against fraternal association in parish of his domicile, in view of Act No. 
256 of 1912, § 4, exempting fraternal associations from all provisions of 
insurance laws, and that no law should apply to them, unless they were 
erpressly designated therein, and in view of fact that Code Prac. art. 
165, subd. 10, as amended by Act No. 130 of 1926, made no reference to 
fraternal associations. 

(For other cases, see Insurance, Dec. Dig. § 811.) 

3. INSURANCE. 

General insurance statutes are not applicable to fraternal benefit associations. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit by Tommy Jones against the International Order of Twelve of Knights 
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and Daughters of Tabor for the Grand Temple and Tabernacle of Louisiana. 
From a judgment dismissing his suit, plaintiff appeals. 

Affirmed. 

Chas. J. Mundy, of New Orleans, for appellant. 

Bentley & Dumestre, of New Orleans, and Geo. Thurber, of Shreveport, for 
appellee. 


EVANS v. INDEPENDENT NAT. LIFE INS. CO., Inc. No. 14478. 
Court of Appeal of Louisiana. Orleans. May 22, 1933. 
148 Southern Reporter 264. 
1. INSURANCE. 


Evidence in beneficiary’s action on life insurance policy, issued to his cousin, 
held to show that words “and I” between words “A representative of this com- 
pany came to me” and “insured this man” in plaintiff’s letter to secretary of state 
were originally therein and that plaintiff caused issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Life insurance policy, taken out by beneficiary not related to insured within 
degree of consanguinity creating insurable interest, is void as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

3. INSURANCE. : 

Liability of insurance company, issuing life policy taken out by beneficiary 
without insurable interest, is merely to return amount of premiums paid by bene- 
ficiary. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Appeal from First City Court of New Orleans; W. Alexander Bahns, Judge. 

Action by Calvin Evans against the Independent National Life Insurance 
Company, Inc. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Norman McMahon and Harold M. Rouchell, both of New Orleans, for ap- 
pellant. , 
Charles J. Mundy, of New Orleans, for appellee. 


STRONG v. BOSTON MUT. LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. May 23, 1933. 


185 Northeastern Reporter 918. 
1. INSURANCE. 

The beneficiary in life policy could neither read nor write anything beyond 
her signature held not to constitute of itself evidence of insurer’s fraud in ob- 
taining release. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Evidence of insurer’s fraud, concealment, and lack of consideration in ob- 
taining release from illiterate beneficiary to whom insurer returned premiums paid 
on life policy issued on application containing false statement that insured had 
never been in a hospital held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Exceptions from Superior Court, Suffolk County; Collins, Judge. 

Action by Maggie Strong against the Boston Mutual Life Insurance Com- 
pany. Verdict for defendant, and plaintiff brings exceptions. 

Exceptions overruled. 

J. J. Butler, of Boston, for plaintiff. 

E. H. Lane and P. J. Lane, both of Boston, for defendant. 

Rucc, Chief Justice. 

This is an action upon a policy of insurance upon the life of her son payable 
to the plaintiff. The plaintiff’s evidence tended to show that she had complied with 
all the terms of the policy, that she had submitted satisfactory proof of loss, that 
the insured was in sound health when the policy was issued, and that the sum of 
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$52.20 had been paid on account of the policy up to the date of the death of the 
insured. 

The application for the policy signed by the insured but not made a part of 
the policy provided: “I declare that the answers to the above questions are true 
and complete, and are made by me to induce the Boston Mutual Life Insurance 
Company to enter into a contract of insurance, and that the policy which may be 
granted by the Company in pursuance of this application, shall be accepted subject 
to the conditions and agreements contained in the policy.” There was evidence 
tending to show that shortly after the death of the insured there were presented 
to the defendant proofs of loss which contained one statement, differing from 
statements in the application, to the effect that, at some time previous to the issu- 
ance of the policy, the insured had been in a hospital whereas the application con- 
taincd the statement that the insured had never been in a hospital. Because of 
this discrepancy the plaintiff was informed by agents of the defendant that it was 
unwilling to pay her the amount of the policy; “after some conferences with the 
officers of the company and its superintendent, the plaintiff signed a release and 
indorsed a check in the sum of $52.20, the amount of the premiums paid by the 
plaintiff to the defendant, and said check was delivered to the undertaker of the 
insured. These signatures were made under the circumstances testified to by the 
plaintiff and the superintendent of the defendant company as follows: The plain- 
tiff testified that she was unable to read; that the extent of her ability to read and 
write was the writing of her name, and that the instrument was not read to her 
by anyone, and that after signing some paper she did not know what it was; that 
the superintendent of the company asked her to acknowledge the instrument and 
say that she was satisfied. The plaintiff testified that she said she 
was not satisfied and never would be until she received her money 
under the policy.” The superintendent of the defendant testified to an ‘n- 
terview with the plaintiff to the effect that he explained to her that the reason 
why the defendant was not willing to pay the amount of the policy was because 
the insured was sick and his health imperilled for a length of time before the pol- 
icy was issued and that the company would not return the premiums actually paid 
on the policy without a release discharging it from any action on the claim, and 
that he said to her that he would not sign it if he were in her place, and that if 
she did not want to sign it it was within her rights to bring an action on the policy, 
but that if she did not sign the release and accept the check the only thing for him 
to do was to return them to the home office of the company. The defendant offer- 
ed in evidence a release of all demands which was signed by the plaintiff, and also 
a check for $52.20 payable to the plaintiff and bearing her indorsement. 

The questions were submitted to the jury: “1. Did the plaintiff receive the 
sum of $52.20 in consideration of the signing of that paper? 2. Did the plaintiff 
sign the instrument?” The jury answered both questions in the affirmative. There- 
upon a verdict was directed for the defendant. The plaintiff excepted to the ad- 
mission of the release in evidence, to the refusal by the trial judge to rule that 
there was no consideration for the alleged release, and to the direction of the ver- 
dict for the defendant. The argument of the plaintiff is that the judge should 
have submitted the case to the’jury “on the question of fraud, concealment and 
lack of consideration in obtaining the release.” 

[1, 2] If the testimony of the superintendent of the company relative to the 
signing of the release was believed to be true, manifestly there was no ground for 
any belief that there was fraud, concealment or lack of consideration in the execu- 
tion of the release. If this testimony of the defendant was disbelieved, then there 
remains only the testimony of the plaintiff. The circumstance that she was unable 
to read or to write anything beyond her signature is immaterial and does not con- 
stitute of itself evidence of fraud. McNamara vy. Boston Elevated Railway, 197 
Mass. 383, 83 N. E. 878; Secoulsky v. Oceanic Steam Navigation Co., 223 Mass. 
465, 112 N. E. 151; Gold v. Boston Elevated Railway, 244 Mass. 144, 138 N. E. 251; 
Costello v. Hayes, 249 Mass. 349, 144 N. E. 368. Her testimony utterly fails to 
show that any misrepresentation was made to her. She did not ask to have the 
release read to her. There is nothing to indicate that its contents were stated to 
her incorrectly; there is no ground for inferring that any fraud was practiced on 


her. There was ample evidence of consideration for the execution of the release. 
Exceptions overruled. 
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TOPINKA v. MINNESOTA MUT. LIFE INS. CO. No. 29351. 
Supreme Court of Minnesota. May 12, 1933. 
248 Northwestern Reporter 660. 

1. INSURANCE. 

Proof of insured’s death and production of life policy makes prima facie case 
for beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
2. INSURANCE. ° 

Nonpayment of renewal premium on life policy is not affirmative defense, but 
burden of proving payment rests on beneficiary throughout trial, although bene- 
ficiary’s prima facie case shifts burden of going forward with evidence to insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Syllabus by the Court. 

1. In an action on an old line life insurance policy, death of the insured and 
proofs of death admitted, production of the policy by plaintiff makes a prima facie 
case. 

2. Payment of a renewal premium necessary to have kept the policy in force 
at the time of death was an element of plaintiff’s case, and the allegation of its 
7 because of nonpayment not an affirmative defense. 

The burden of proof of that payment rested upon plaintiff throughout, al- 
sistas the burden of going forward with the evidence was shifted to defendant 
by — S prima facie case. 

Defendant’s records of the policy were admissible in evidence, and their 
bss of nonpayment of the premium presumptively true; there being no con- 
tradiction, inherent or otherwise, and nothing to impeach their veracity. 

5. The burden of proof on the whole case being on the plaintiff, her prima 
facie case did not entitle her to go to the jury as against defendant’s uncontradict- 
ed evidence, consisting of its records, that the premium essential to recovery had 
not been paid. 

Appeal from District Court, Ramsey County; Hugo O. Hanft, Judge. 

Action by Anna Topinka against the Minnesota Mutual Life Insurance Com- 
pany. From a judgment granting defendant’s motion for judgment notwithstand- 
ing verdict for plaintiff, plaintiff appeals. 

Affirmed. 

John P. J. Dolan, of St. Paul, and Raymond N. Klass, of Cedar Rapids, 
Iowa, for appellant. 

Doherty Rumble, Bunn & Butler and Robert O. Sullivan, all of St. Paul, for 
respondent. 


BRAJOVICH v. METROPOLITAN LIFE INS. CO. et al. No. 29348. 
Supreme Court of Minnesota. May 19, 1933. 
248 Northwestern Reporter 711. 
1, INSURANCE. | : ; : 

Where life certificate gives insured unrestricted right to change beneficiary 
and provides that change shall take effect on insurer’s receipt of application for 
change, and insurer’s indorsement on certificate, change becomes effective on 
insurer’s receipt of application; indorsement on certificate being mere formal act. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. ; ’ 

Where insured performed substantially all things required to change bene- 
ficiary, that insurer lost application or failed to indorse change on life certificate 
held not to prevent change from becoming effective. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. : 

That insured, informed that insurer claimed not to have received request for 
change of beneficiary, failed to execute new application for such change, held not 
to nullify change of beneficiary which became effective when insurer received re- 
quest claimed not to have been received. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
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Syllabus by the Court. 

1. Where a policy or certificate of life insurance reserves to the insured 
the unrestricted right to change the beneficiary therein, and provides that such 
change shall take effect upon receipt by the insurance company of due applica- 
tion for such change and upon indorsement thereof by the company on the 
certificate, the indorsement on the certificate is but a formal or ministerial act by 
the insurer, and the change becomes effective upon receipt by the insurance com- 
pany of due application therefor. 

2. Where the insured has done substantially all that he is required to do to 
effect such change, the fact that the insurance company has lost the application 
therefor or has failed or refused to indorse the change on the certificate does 
not prevent the change from becoming effective. Equity will consider that done 
which should have been done by the insurer. 

3. An action between claimants to determine which one is entitled to a fund de- 
posited in court is governed by equity principles and rules. 

4. The fact that the insured was informed that the insurer claimed it had not 
received the requested change of beneficiary, which it in fact had received, and 
that the insured failed to execute and forward a new request for such change, 
did not revoke or nullify the change of beneficiary already effectively made. 

5. The question of waiver by the insurance company need not here be passed 
upon. 

Appeal from District Court, St. Louis County; Edward Freeman, Judge. 

Action by Anna Brajovich against the Metropolitan Life Insurance Company, 
in which the defendant was permitted to pay money involved into court and be 
discharged, and Mike Kovich and another were required to interplead. From an 
order denying her motion for a new trial, plaintiff appeals. 

Reversed, with directions. 

Austin & Wangensteen, of Chisholm, for appellant. 

Gannon, Strizich & Kleffman, of Hibbing, for respondent. 


HABLUTZEL v. HOME LIFE INS. CO. OF NEW YORK. No. 32329 
Supreme Court of Missouri, Division No. 1. March 16, 1933. 
Rehearing Overruled April 20, 1933. 

59 Southwestern Reporter, (2d) 640. 

1, INSURANCE. 

Insurer received “due proof,” which it construed to mean “notice,” of insured’s 
permanent disability, when his’ wife, who did not know of such benefit provision in 
life policy, told agency cashier that insured was permanently disabled when apply- 
ing for extension of time to pay premium. 

(For other cases see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

Life policy provision that, if insured shall furnish due proof of permanent 
disability, insurer will waive payment of premiums thereafter becoming due, held 
agreement to waive premiums becoming due after date of disability and not after 
date of furnishing proof. 

Such life policy provision should be so construed because such con- 
struction is more favorable to the insured and more in consonance with 
the purpose of the prov‘sion, which is to give protection to the insured 
against disability. 

(For other cases see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

Allegation that insured gave “notice” of disability, in petition to recover premi- 
ums paid when disabled under life policy provision for waiver of premiums upon 
furnishing “due proof” of permanent disability, held sufficient where insurer con- 
strued “due proof” to mean notice. 

(For other cases see Insurance, Dec. Dig. § 198 [6].) 


Appeal from St. Louis Circuit Court; M. Hartman, Judge. 
Action by George F. Hablutzel- against the Home Life Insurance Company 
of New York. Judgment in favor of plaintiff was affirmed by the Court of Appeals 
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[52 S. W. (2d) 480], and, on the dissent of a judge of that court, the case was 
certified to the Supreme Court. 

Affirmed. 

Jones, Hocker, Sullivan & Gladney, of St. Louis (Benjamin R. C. Low, of 
New York City, of counsel), for appellant. 

Leahy, Saunders & Walther and J. L. London, all of St. Louis, for respond- 


ent. 

William C. Michaels, Kenneth E. Midgley, and Meservey, Michaels, Black- 
mar, Newkirk & Eager, all of Kansas City, and Jourdan & English and R. F. 
O’Bryen, all of St. Lolis, amici curiz. 

Alexander & Green, Frederick L. Allen, and Louis H. Cooke, all of New York 
City, and Ralph W. Hyatt, of Newark, N. J., sponsors. 

Gantt, Chief Justice. 

Action to compel the specific performance of certain provisions of a life in- 
surance policy issued by defendant to plaintiff and to recover premiums paid under 
said policy during a permanent disability of plaintiff. The judgment for plaintiff 
was affirmed by the St. Louis Court of Appeals and the case certified to this court 
on the dissent of a judge of that court. Hablutzel v. Home Life Ins. Co., 52 S. W. 
(2d) 480, 481. 


The policy was issued on June 1, 1915. It contains a “permanent disability 
benefit” provision. In April, 1920, plaintiff became permanently disabled. In igno- 
rance of this provision the wife of plaintiff continued to pay the semiannual premi- 
ums on the lst of June and Ist of December. There was no default in the payment 
of premiums, and the disability of plaintiff is not controverted. 


I. Defendant contends there was no evidence tending to show that plaintiff 
furnished “due proof” of his disability before he attained the age of 60. The 
policy did not require proof to be in writing and verified.The Court of Appeals 
correctly summarized the testimony of the witnesses as follows: 

“Mrs. Hablutzel, plaintiff’s wife, testified: ‘My custom and habit was to pay 
the premium on the policy on the first of every six months I always paid it. 
I took care of it because my husband was sick. I paid it at the defendant’s office 
in St. Louis. I talked to Miss Samuels at defendant’s office, concerning the premi- 
um due June 1, 1922. I told her I didn’t have the funds to pay the premium and 
asked her to give thirty days extension. I told her I was my husband’s main sup- 
port and that I had a pretty hard time making ends meet, and she gave me 
that extension. The premium was not due until thirty days after June Ist, but it 
worried me because we had always paid it around the first of June, or the first 
of December. Miss Samuels was the local cashier for the Home Insurance Com- 
pany. She always waited on me. I told her that my husband was permanently dis- 
abled, and the doctor did not expect him to live. I did not know at that time that 
the policy contained the total disability clause. I told Miss Samuels that my 
hushand was totally and permanently disabled. I told her the doctor said he 
was totally and permanently disabled and that he was very ill. The premium due 
on June 1, 1922, I paid to Miss Samuels on June 24th.’ 

“Margaret Hablutzel, plaintiff’s daughter, testified: ‘I recall going to the 
office of the Home Insurance Company in 1922, with my mother, and asking for 
an extension of the time for paying the premium then due on the policy. That was 
in the early part of June, because I had just come from school at the end of the 
school term. Mother always spoke to Miss Samuels, who was always so nice to 
her when she would pay the premiums. At the time we went down we were having 
a very hard time because my father had just come from the hospital. Mother went 
down and asked if she could have an extension, because she didn’t see how she 
could possibly raise the money at that time. Miss Samuels was very nice and said 
she had thirty days grace. Mother told her how dad was permanently disabled, 
and that it was up to her to take care of me and the home. At that time I was only 
thirteen years old and didn’t know anything about the disability clause in the policy. 
Mother and I went to the Home Life Insurance Company office in the early part of 
June and asked if we could get ‘a thirty days extension because we couldn’t pay 
the premium at that time—the funds were so low. Miss Samuels said we could have 
thirty days grace, and she would make a note of it and that we should not worry. 
Mother told her my father was permanently disabled and that two or three doctors 
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had only given him six months to live. The doctors stated they would only 
give him six months to live.” 

“Miss Samuels, being produced by defendant, testified: ‘I have been connected 
with the Home Life Insurance Company since 1919, at its office in St. Louis. My 
duties were in connection with premiums. I was agency cashier. I do not recall 
the conversation testified to by Mrs. and Miss Hablutzel. I do not recall it defin- 
itely enough to deny or confirm it. The usual procedure in handling disability 
claims is that the insured, or some one in the insured’s family, notifies the company 
of his disability, and then we get in touch with the agent who wrote the policy, and 
he has to make a report that the insured is disabled and is claiming on the disa- 
bility. The claim is to be filled out by the person disabled or some member of his 
family. I have had conversations with Mrs. Hablutzel. All policy holders talk to 
me. When the company is notified of a permanent disability it is the duty of the 
agent who wrote the policy to go out and take proofs. At the time Mrs. Hablutzel 
says she had this conversation with me it was not my duty then to have charge 
of the disability claims unless they asked me something about them. At this time 
I do not recall definitely that I ever had any conversation with either Mrs. or 
Miss Hablutzel concerning the disability or sickness of their husband or father. 
It is all vague to me; I don’t remember anything about it. The first I remember 
is when some woman of another company came in and notified us that the insured 
was disabled, and I immediately sent for the papers. That was about May, 1930.” 

It is clear from the evidence that, on notice of a permanent disability, de- 
fendant caused its agent to make an investigation, “take proofs” from “the person 
disabled or some member of his family,” and report to defendant. 

[1] Thus it appears that defendant construed the words “due proof” in this 
provision of the policy to mean notice. However, it contends that the wife of 
plaintiff, in stating to the cashier that her husband was permanently disabled, did 
not thereby intend to give notice that he was so disabled. Even so, the policy does 
not provide that the insured shall intentionally furnish due proof or notice of per- 
manent disability. The cashier must have known the policy contained a permanent 
disability provision, for on the face of the receipts she gave on payment of the 
premiums was a statement of the additional amount charged for disability insur- 
ance. On notice of the permanent disability of plaintiff, the cashier should, as 
usual, have caused an agent to “take proofs and report to defendant.” We think 
that plaintiff before attaining the age of 60 complied with this provision of the 
policy as it had been construed by defendant. 

II. Defendant next contends that proof or notice of disability fixes the begin- 
ning of the waiver of the payment of premiums. 


[2, 3] The provision of the policy determines the question. It follows: “Tf, 
after one full annual premium shall have been paid hereon and before default in 
the payment of any subsequent premium, the insured shall, before attaining the age 
of sixty years, furnish due proof to the Company that he has become totally dis- 
abled by bodily injury or by disease, so that he is and shall be permanently, continu- 
ously and wholly incapacitated for life and prevented thereby from pursuing any 
gainful occupation, the Company by endorsement hereon shall agree to waive the 
payment of premiums which may thereafter fall due during the continuance of 
such disability.” 

The essence of the foregoing provision is that, “if the insured shall furnish 
due proof that he has become totally and permanently disabled, the company will 
waive the payment of premiums, thereafter becoming due.” In ruling the questio, 
the Court of Appeals said: “Does this provision mean that the company will waive 
premiums becoming due after the insured has furnished proof, or after he has 
become disabled? We construe it to mean that the company will waive premiums 
becoming due after the insured has hecome disabled, because this construction is 
more favorable to the insured, and more in consonance with the purpose of the 
provision which is to give protection to the insured against disability. If it was 
the intention to waive only the premiums becoming due after the furnishing of 
proof, it would have been an easy matter for the company, who wrote the policy, 
to have said so in plain words.” 


The question was well ruled. We adopt this ruling of the Court of Appeals. 
Mathews v. Modern Woodmen, 236, Mo. 326, loc. cit. 346, 350, 139 S. W. 151, Ann. 
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Cas. 1912D, 483. In this connection it should be stated that defendant challenges 
the petition for failure to allege that plaintiff furnished “due proof” of disability. 
The petition alleged that plaintiff gave notice of disability. This allegation was 
sufficient, for defendant by its conduct construed “due proof” to mean notice. 

III. Defendant next contends that “the court below erred in finding that the 
plaintiff was entitled to recover of the defendant the premiums, with interest, paid 
by the insured under the policy in suit from 1920 to the time of the institution of 
this suit and in entering judgment against defendant for that amount.” 

Defendant also contends that “at any event the amount of money judgment 
awarded to the plaintiff was excessive.” 

[4] We do not find these assignments of error or their equivalent in the 
motion for a new trial. It follows that the assignments are not for review. Bond 
y. Williams, 279 Mo. 215, 214 S. W. 202, 16 A. L. R. 755; Waters v. Gallemore 
(Mo. App.) 41 S.W.(2d) 870, loc. cit. 872; Belcher v. Haddix et ux. (Mo. App.) 
44 S.W.(2d) 177. 

The judgment should be affirmed. It is so ordered. 

All concur except Hays, J., not voting because not a member of the court 
when cause was submitted. 


WINEGARDNER v. SERVICE LIFE INS. CO. No. 17761. 
Kansas City Court of Appeals. Missouri. May 1, 1933. 
59 Southwestern Reporter (2d) 712. 


INSURANCE. 

Where insured did not read contents of policy until five or six months after 
its receipt and later repudiated policy on ground that its terms varied from 
representations made by insurer’s agents, insured could not recover premium, as 
repudiation was not within reasonable time after he received policy. 


(For other cases, see Insurance, Dec. Dig. § 198[4].) 


Appeal from Circuit Court, Cass County; Leslie A. Bruce, Judge. 

“Not to be published in State Reports.” 

Suit by Don Winegardner against the Service Life Insurance Company. 
From judgment for plaintiff, defendant appeals. 

Reversed. 

G. R. Chamberlain, of Harrisonville, and Allen & Requartte, of Lincoln, Neb., 
for appellant. 

R. C. Summers, of Pleasant Hill, and W. M. Anderson, of Harrisonville, for 
respondent. 


MEDLIN v. AMERICAN BANKERS’ INS. CO. No. 5181. 


Springfield Court of Appeals. Missouri. April 25, 1933. 
59 Southwestern Reporter (2d) 738. 
1. INSURANCE. 


Parties held to have right, in rider attached to straight life policy, to contract 
for interim term insurance covering period between date of application and policy 
date. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

2. INSURANCE. s ; 

Where there is difference in time stipulated as to when premium is to be 
paid and time when insurance is to become effective, latter controls in determining 
effective date of insurance. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. INSURANCE. . : ‘ ‘ ‘ 

_ Where term insurance rider, attached to straight life policy, provided for 
insurance from certain date until date of straight policy, failure to deliver policy 
until some weeks after stipulated effective date of term insurance held not to 
carry term insurance beyond policy date, and hence did not postpone effective 
date of policy, though insured’s application required delivery to make policy effect- 
tive. 

Late delivery of policy did not have such effect, since interim term 
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insurance, provided for in rider to ordinary straight life policy, expressly 
covered only the period from May 9 to November 9, the date of the 
policy; beneficiary's contention being that insured paid for six’ months’ 
insurance, and that, if policy was not delivered until four or five weeks 
after May 9, six-month pericd would carry term insurance beyond No- 
vember 9, and that, therefore, when straight policy lapsed by reason of 
nonpayment of premium after having been in effect for some years, the 
extended term insurance, to which insured automatically became entitled 
in event of default, extended the period of insurance beyond date cal- 
culated by insurance company. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


Appeal from Circuit Court, Pemiscot County; John E. Duncan, Judge. 

Suit by Lillie Medlin against the American Bankers’ Insurance Company. 
From an order granting a new trial after verdict for defendant, defendant appeals. 

Reversed, with directions. 

Ward & Reeves, of Caruthersville, for appellant. 

C. G. Shepard, of Caruthersville, for respondent. 


GIVENS v. AZXTNA LIFE INS. CO. OF HARTFORD, CONN. No. 22302. 
St. Louis Court of Appeals. Missouri. May 2, 1933. 
Appellant’s Motion to Modify Opinion Overruled May 16, 1933. 
59 Southwestern Reporter (2d) 761. 
1. INSURANCE. 


Life policy indorsement entitling holder “unconditionally” to cash surrender 
value described in policy upon default in premiums held to provide for uncondi- 
tional surrender value, so as to render extended insurance statute inapplicable, 
though policy provided that cash value would be decreased by indebtedness out- 
standing on policy (Rev. St. 1929, §§ 5741, 5744). 

Cash value, as described in policy, was unconditional, since it was 
definitely fixed in table and was given immediately without condition, 
restriction, or limitation, and fact that policy provided that cash value 
shown in table would be decreased by amount of any indebtedness out- 
standing on policy did not make right to cash value as fixed in table con- 
ditional, but merely operated to deduct from cash value, which insured 
was entitled to receive, indebtedness of insured. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. INSURANCE. 

Where life policy indorsement made -right to cash surrender value on default 
unconditional and right to extended or paid-up insurance conditional, while body 
of policy made right to extended insurance unconditional and right to paid-up 
insurance or cash value conditional, indorsement modified, and was not ineffective 
as conflicting with policy. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

3. INSURANCE. 

Stamped indorsement on life policy controls where in conflict with other 
provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

4. INSURANCE. 

Life policy indorsement providing that holder, on premium default, was 
entitled unconditionally to cash surrender value, held not to make cash surrender 
value conditional by giving additional option of obtaining extended or paid-up 
insurance, as regards question whether cash surrender provision made statutc 
giving right to extended insurance inapplicable (Rev. St. 1929, §§ 5741, 5744). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


5. INSURANCE. 

That life policy indorsement was not signed by insurer’s officers or referred 
to in body of policy held not to render indorsement ineffective, where indorse- 
ment appeared on face of policy when issued and policy was signed. 

(For other cases, see Insurance, Dec. Dig. § 150.) 
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6. INSURANCE. 

The some words in life policy indorsement conspicuously appearing on face 
of policy were slightly blurred held not to render indorsement ineffective, where 
indorsement was not difficult to read. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

Appeal from St. Louis Circuit Court; Albert D. Nortoni, Judge. 

“Not to be published in State Reports.” 

Action by Cordelia Givens against the A®tna Life Insurance Company ot 
Hartford, Conn. From a judgment in favor of defendant, plaintiff appeals. 

Affirmed. 

James J. O’Donohoe, of St. Louis, for appellant. 
Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 


BRUMMER vy. NATIONAL LIFE & ACCIDENT INS. CO. No. 22574. 
St. Louis Court of Appeals. Missouri. May 2, 1933. 
Rehearing Denied May 16, 1933. 
59 Southwestern Reporter (2d) 781. 
1. INSURANCE. _ 

In action on life policy, answer failed to set up defense that insured was not 
in good health when policy was delivered (Rev. St. 1929, §§ 776, 777). 

Answer, although setting out policy provisions in hac verba including 
provision that insured agreed that policy was delivered and accepted while 

she was in good health, then set up alleged misrepresentations of insured 

in making application, and that insurer refused to pay amount of policy 

because of alleged misrepresentations, and false and fraudulent warranties, 

and nowhere in answer was there any language indicating that any other 
defense except misrepresentation was being relied on. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. INSURANCE. 

If insured informed insurer’s examining physician of abscess in insured’s 
back when applying for life policy, she did enough to put physician on notice 
without referring to ailment by technical medical name. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

3. INSURANCE. 

If life insurer or its representative knew state of applicant’s health when 
contract was made, policy was not void though applicant may have misrepresented 
matters which later contributed to her death. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4. INSURANCE. ; eta 

Whether life insurer waived defense of applicant’s answer in application 
because of physician’s knowledge of true facts respecting applicant’s condition held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Hannibal Court of Common Pleas; Ben E. Hulse, Special 
Judge. 
“Not to be published in State Reports.” 


BOWDON v. METROPOLITAN LIFE INS. CO. No. 5144. 
Springfield Court of Appeals. Missouri. April 25, 1933. 
59 Southwestern Reporter (2d) 787. 
6. INSURANCE. 


Presumption against suicide arises when evidence is consistent with either 
accident or suicide, but if there is evidence both for and against suicide, unless 
evenly balanced, presumption vanishes. 

(For other cases, see Insurance,. Dec. Dig. § 646[7].) 

7, INSURANCE. ; 5 a 
Where reasonable probabilities from evidence all point to suicide so as to 
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leave no room for reasonable controversy, question should be decided by trial 
court as one of law. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

8. INSURANCE. . 

That insurer had allegedly not tendered back premiums paid held not to pre- 
clude insurer from invoking clause limiting liability, in case of suieide, to pre- 
miums received (Rev. St. 1929, § 5735). 

Defense of suicide in such case was not governed by Rev. St. 1929, 

§ 5735, which provides that, in suits brought upon life policies no defense 

based upon misrepresentation in obtaining or securing the same shall be 

valid unless defendant shall, at or before trial, deposit in court, for bene- 

fit of plaintiff, premiums received on such policies, such statute being in- 

applicable since suicide of insured could not be said to be evidence of mis- 

representation in obtaining policy or fraud thereafter committed, nor did 

suicide invalidate policy, since by its plain terms suicide clause merely 

limited liability of insurer in case of suicide to amount equal to premiums 
which had been received without interest. 


(For other cases, see Insurance, Dec. Dig. § 615.) 
9. INSURANCE. 


Where provisions of life policy are plain, unambiguous, and unequivocal, court 
must apply its terms as written and not construe them. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Circuit Court, Pemiscot County; John E. Duncan, Judge. 

Suit by Agnes D. Bowdon against the Metropolitan Life Insurance Com- 
pany. Verdict for plaintiff, and from a judgment sustaining defendant’s motion 
for a new trial, plaintiff appeals. 

Affirmed and remanded. 

Henry R. Gannan, of St. Joseph, and Shelley I. Stiles and Sam J. Corbett, 
both of Caruthersville, for appellant. 

Ward & Reeves, of Caruthersville, for respondent. 

ALLEN, Presiding Judge. 

On August 12, 1929, respondent, in the state of Arkansas, issued its policy 
of insurance on the life of Dewey B. Bowdon, for $1,000. Agnes D. Bowdon, 
his wife, was beneficiary, both then living in Arkansas. The first quarterly pre- 
mium of $5.65 was paid on the date of issue; like quarterly payments thereafter 
were due on the 12th day of November, February, and May. The insured was 
killed near Truman, Ark., on the 5th day of February, 1930, by being struck 
and run over by a Frisco railroad train, known as the Sunnyland. 


Mrs. Bowdon, the widow of insured, shortly after his death, removed to 
Caruthersville, Pemiscot county, Mo., where on the 11th day of October, 1930, 
she filed in the circuit court her suit against respondent, on said policy of insur- 
ance, asking for a judgment of $1,000 with interest at 6 per cent. from April, 
1930, and for 10 per cent. additional for attorney’s fees and for vexatious delay; 
to which respondent, by its answer, admitted the issuance of the policy, the 
payment of the first quarterly premium, and the death of assured, in February, 
1930, but specifically denied the payment to or receipt by it of any further pre- 
mium installment, and that on account of which said policy had lapsed; and fur- 
ther alleged as an affirmative defense that insured, within one year from the date 
of said policy, died by his own act, by intentionally placing himself in front of a 
rapidly moving train near Truman, Ark., about February, 1930; and that it had 
tendered to plaintiff before the ‘filing of this suit the sum of $5.65, the amount of 
the first and only premium received by it from insured, and further alleged in its 
answer the validity of the suicide clause in said policy as enunciated by the Su- 
preme Court of the State of Arkansas in the following cases: New York Life 
Insurance Co. v. Watters 154 Ark. 569, 243 S. W. 831; Grand Lodge A. O. U. W. 
v. Banister, 80 Ark. 190, 96 S. W. 742; Industrial Mutual Ind. Co. v. Watt, 95 
Ark. 456, 130 S. W. 532; Home Life Ins. Co. v. Miller, 182 Ark. 901, 33 S.W. 
(2d) 1102. And denying liability to plaintiff for any amount, except the $5.65, 
paid as first quarterly premium, which it tendered to plaintiff in court. 

At the trial of this case, in the circuit court, the plaintiff offered the policy 
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in evidence, whereupon the defendant, respondent, stated to the court that under 
the pleadings the defendant had the burden of proof and asked the right to open 
and close the case, which request was by the court granted, and the policy sued 
on was offered by defendant. Amongst other things, the policy contains the fol- 
lowing provisions: 

“This policy is issued in consideration of the * * * payment for said insur- 
ance on the life of the above named insured, of Five Dollars and Sixty Five 
Cents which maintains this policy in force for a period of 3 months from its 
date of issue as set forth below) and of the payment hereafter of a like % 
Annual Premium on each 12th day of November, February, May and August 
(hereafter called due date) until Fifty four full year’s premiums shall have 
been paid or until the prior death of the insured. 

“* * * The Payment of a premium shall not maintain this policy in force 
beyond the due date when the next premium is payable, except as hereinafter 
provided. 

“If the premium shall have been paid for the period during which the death 
of the insured occurs, then if such period be greater than one month, the company 
will pay, in addition to the amount otherwise payable under this policy, that por- 
tion of such premium, applicable to the policy month or months subsequent to the 
policy month, when death occurred, a grace period of thirty-one days, without 
interest charge, will be granted for the payment of every premium after the first, 
during which grace period the insurance shall continue én force, but if the insured 
dies during such period, the portion of the unpaid premium for insurance for 
the current policy month shall be considered as an indebtedness to the Company 
for which the policy is security. 

“(Provision 5). Suicide. If the insured within one year from the date of 
the issue hereof die by his own hand or act, whether sane or insane, the liability 
of the company hereunder shall be limited tc an amount equal to the premiums 
which have been received, without interest.” 

The evidence: Leon C. Blackman, supervisor of the maintenance of the rec- 
ords for defendant, testified that the records of the company, in his charge,. 
show that one quarterly premium of $5.65, only, was paid on the policy, of insured. 
That no further premium was ever paid and that the policy lapsed on November 
12, 1929. 

The testimony of Clyde Houston and Curtis Hurst was that they saw the 
insured, Dewey B. Bowdon, on the morning of February 5, 1930, leap, or jump 
in front of the Frisco train (the Sunnyland), near Truman, Ark., while the 
train was running at a rapid rate of speed, 50 or 60 miles per hour, and that he 
was killed outright. They each saw deceased first go near the railroad tracks, 
stop and look in the direction of the approaching train, until it had appeared 
within two or three times the distance between the telegraph poles, when he 
made the leap between the rails, and lie down, or throw himself in front of 
the moving train. 

Mrs. Bowdon and John Anton each testified that they had seen nothing 
unusual in the conduct and demeanor of deceased, immediately prior to his 
death. Mrs. Bowdon said her husband had not had any troubles, domestic or 
otherwise, to cause him to take his own life; his family life had been pleasant 
and she knew of no business trouble that would cause him to do so. 

That after her husband’s death she went to see a Mr. Kimbrough, who was 
in charge of respondent’s office at Jonesboro; that he told her that her hubsand’s 
insurance was in force, and made out the proof of death for her, and afterwards 
reported to her that the company refused to pay the insurance on account of 
suicide. 

Nine members of the jury found for the plaintiff, in the sum of $1,295 
but plaintiff immediately entered a remittitur in the sum of $295. ; 


The motion of defendant, for a new trial, asserts several grounds, one of 
which is, “Because the verdict of the jury is against the weight of the evidence.’ 
[1-3] 1. “The trial court has a right to grant one new trial to each party 
on the ground alone that the verdict is against the weight of the evidence, and 
since this was the first trial of the case, it was within the discretion of the 
trial court to grant plaintiff a new trial on the ground that the verdict is 
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against the weight of the evidence. * * * When the trial court fails to specify 
the ground on which is sustained the motion for a new trial and one of the 
grounds assigned therein is that the verdict is against the weight of the evidence, 
the appellate court will presume that the trial court sustained the motion on that 
ground.” Riche v. City of St. Joseph and Meyer Block, 326 Mo. 691, loc. cit. 
694, 695, 32 S.W.(2d) 578, 579; Gray v. City of Hannibal (Mo. Sup.) 29 S.W.(2d) 
710, loc. cit. 713. 


The weight of the evidence upon the part of defendant clearly preponder- 
ates in this case. 

(4, 5] 2. It is our opinion that the trial court erred in instructing the jury 
that the evidence relied on by the defendant to establish the defense of suicide 
is circumstantial evidence, and before you can find for the defendant on this 
defense, the defendant must establish facts and circumstances by the evidence 
which excludes any reasonable hypothesis of accidental death, for in such case 
the law presumes that the insured did not commit suicide, unless the facts and 
circumstances offered in evidence exclude any reasonable hypothesis that the 
death of the assured was accidental. 

[6] Judge Faris, speaking for the Supreme Court in the case of Brunswick 
v. Insurance Co., 278 Mo. loc. cit. 172, 213 S. W. 45, 50, 7 A. L. R. 1213, says: 


“The presumption against suicide is a rule of law deduced from convenience 
and necessity; it is based on the well-nigh universal human characteristic of love 
of life and fear of death, and it arises in a case whenever the cause of death is 


in issue and the evidence discloses a state of facts consistent with either accident 
or suicide. * * * 


“If there is evidence both for and against suicide, the presumption (unless, 
as some of the cases hold, and the reason of the thing makes plausible, the 
evidence be equally balanced) has no place in the reasoning, as its very nature 
indicates. If, therefore, invoked, or present, it vanishes, and the question is to 
be thereupon resolved upon the evidence. * * * Obviously, the presumption against 
suicide cannot continue to exist in the face of evidence showing suicide, for such 
a view would be utterly subversive of the well-settled doctrine, figuratively but 
strikingly announced by Lamm, J., substantially, to wit, that presumptions are the 
bats of the law, which the light of evidence frightens and causes to fly 
away. * * >” 

[7] In the same case Judge Faris approvingly quotes from the Supreme 
Court of Wisconsin, as follows: “Where the ‘reasonable probabilities from the 
evidence all point to suicide as the cause of death, so as to establish it, in the 
light of reason and common sense, with such certainty as to leave no room for 
reasonable controversy on the subject, a jury should not be permitted to find 
to the contrary, and have such finding stand as a verity in the case, but the 
question should be decided by the trial court as one of law.” 


In the instant case the evidence as to suicide was direct. Two witnesses, 
Clyde Houston and Curtis Hurst, each testified that on or about February 5, 
1930, they saw the insured, Dewey R. Bowdon, walk to the railroad track 
and stand a moment, looking at or toward the rapidly approaching train, then 
spring or jump in front of it, in the middle of the track, placing himself 
between the rails with his head toward the train, which was then some two 
or three hundred feet from him. 

The only evidence offered by plaintiff on that subject was that of herself 
and one other man, who testified that the deceased had no reason that they 


knew of to commit suicide and had given no indication of a state of mind that 
might attend a person contemplating suicide. 


The action of the deceased in jumping or springing before the train is direct 
and positive evidence, and we think it was very improper to so instruct the jury 
as to pe the impression that such direct evidence could be treated as circum- 
stantial. 

This court, by Judge Cox speaking, in the case of Dickey v. Supreme 
Tribe of Ben Hur, 253 S. W. 417, loc. cit. 420, said: That “the instructions to 
the jury in a civil case should only require suicide to be proven by a prepon- 
derance of the evidence the same as any other fact in issue, even though all the 
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evidence on that question is circumstantial.” Citing also Parker v. A&tna Life 
Insurance Co., 289 Mo. loc. cit. 69, 70, 232 S. W. 708. 

[8] 3. Appellant’s instruction No. 2, given by the trial court, is as follows: 
“The Court instructs the jury that the defendant pleads in this case as one of 
its defenses that the insured commited suicide, and that defendant has tendered 
to the beneficiary all of the premiums paid on said policy, and in this connection 
you are further instructed that if you find and believe from the evidence that 
the insured has paid all the premiums due on said policy of insurance at the 
time of his death and that defendant has not tendered all of the premiums paid, 
but only a part thereof, then if you so find, you are instructed that the defendant 
is precluded from invoking the defense of suicide and you will disregard the 
same in arriving at your verdict.” 

The above instruction was evidently offered and given on the theory that 
this case falls within the provisions of section 5735, Revised Statutes 1929 (Mo. 
St. Ann. § 5735), relating to misrepresentations, in obtaining the policy or upon 
the doctrine of estoppel, where the insured does something which is prohibited 
by the contract of insurance the doing of which invalidates the policy or leaves 
it open for cancellation or rescission, and insurer continues to hold the premiums, 
though claiming that the policy has been invalidated or subjected to rescission 
or cancellation by the act of the insured. 


Appellant cites a number of authorities in support of his contention, amongst 
which is the case of Dyer v. American Insurance Co., 211 Mo. App. 476, 244 
S. W. 964, 965, as within the reasoning of which counsel urges that the case at 
bar should be considered. Upon the examination of the Dyer Case we do not 
agree with the conclusion of the learned counsel for appellant. In the Dyer Case, 
referred to above, the policy provided that: “This company reserves the right 
to cancel this policy, or any part thereof, by tendering to the assured the unearned 
premium.” It was alleged that the insured, after the execution of the policy, 
executed a mortgage and deed of trust upon the dwelling house mentioned in 
the policy, and upon the land upon which it was situated. That the incumbrance 
was in force at the time of the fire. That the defendant had no knowledge of 
the incumbrance until after the fire, and alleging that on account of said 
incumbrance the policy was void. The company, although aware of the fire, 
failed to tender the insured the unearned premium, as required by provision of 
the policy. 

The Dyer Case is not in point in this case. The policy here sued on 
contains the following provision, designated “Provision 5.” “Suicide. If the 
insured within one year from the date of the issue hereof, die by his own hand or 
act, whether sane or insane, the liability of the Company hereunder shall be 
limited to an amount equal to the premiums, which have been received, without 
interest.” Suicide of deceased, under the above provision, cannot be said to be 
evidence of a misrepresentation in obtaining the policy or a fraud thereafter 
committed. Neither does it invalidate the policy, since by its plain terms the 
suicide paragraph merely limits the liability of the insurer in case of suicide 
to an amount equal to the premiums which have been received, without interest. 

Defendant claims the second quarterly premium had not been paid. If it had 
not been paid, then by the terms of the policy it had lapsed, and the company 
would not be liable under any contingency. If the second premium had been 
paid, and the insured had not committed suicide, the liability would be $1,000. If 
the second premium had been paid and insured did commit suicide, the liability 
would be the sum of the two quarterly premiums or $11.30. No tender of pre- 
miums would be necessary upon the part of defendant, except to avoid unneces- 
sary cost of trial. 


[9] In the case of Grover v. Hartford Accident & Indemnity Co. (Mo. App.) 
51 S.W.(2d) 210, loc. cit. 211, the court said: “Where the provisions of the policy 
are plain, unambiguous, and unequivocal, it is the duty of the court to apply its 
terms as written, and not to construe them,” citing State ex rel. v. Trimble, 297 
Mo. 659, 249 S. W. 902; State ex rel. v. Cox, 322 Mo. 38, 14 S.W.(2d) 600. 


- 


Section 5 of the policy quoted above is plain, unambiguous, and unequivocal, 
and cannot be reasonably misconstrued, and as was said in the Grover Case, supra, 
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B is the duty of the court to apply its terms as written and not to construe 
them.” 

Provision 5 of the policy sued on in this case limits the liability of the 
company to an amount equal to the premiums which have been paid, without 
interest, which is either $5.65, the amount of the first quarterly payment, or 
$11.30, the amount of the first and second quarterly payments which is a question 
of fact for the jury, if the verdict is that plaintiff committed suicide. 

By reason of the errors heretofore enumerated, including the fact that the 
trial court assigned no specific reason for sustaining the respondent’s motion for 
a new trial, it must be presumed to have done so because the verdict was against 
the weight of the evidence. 

Therefore, the judgment of the circuit court, sustaining the motion for a 


new trial, is affirmed, and case remanded, subject to suggestions hereinbefore 
made. 


Bailey and Smith, JJ., concur. 


MACAN vy. MISSOURI MUT. ASS’N. No. 5206. 
Springfield Court of Appeals. Missouri. April 25, 1933. 
Rehearing Denied May 27, 1933. 
60 Southwestern Reporter (2d) 402. 
1. INSURANCE. 

Insurance solicitor’s certificate that insured was first-class risk at time when 
she was mostly confined to bed under physician’s care held sufficient to take 
solicitor’s knowledge of insured’s condition to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

Insurer waived representations in application for life policy, where, after 
obtaining knowledge that insured was not good risk, it accepted premium from 
beneficiary to continue policy in force to specific date, insured died in interim, and 
there was no legal tender of premiums until more than three years after insurer 
had obtained such knowledge. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

3. INSURANCE. 

Offer to send check for unused assessment in mutual life company, if 
beneficiary would return policy, was not legal tender of premiums. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

4. INSURANCE. 

Whether insurer had vexatiously delayed payment of insurance was for jury 
(Rev. St. 1929, §§ 5745-5758). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

5. INSURANCE. 

Whether insured had died of tuberculosis was immaterial, where insurer 
had waived representations in application as to insured’s health. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Circuit Court, Greene County; John Schmook, Judge. 

Suit by Izadore Macan against the Missouri Mutual Association. From order 
granting defendant new trial after verdict for plaintiff, plaintiff appeals. 

Reversed and remanded, with directions. 

Edward E. Naber, of Kansas City, and Williams, Henson & Stone, of 
Springfield, for appellant. 

Harry G. Neale, of Springfield, for respondent. 


BARRETT v. NORTHWESTERN MUT. LIFE INS. CO. No. 28572. 
Supreme Court of Nebraska. May 12, 1933. 

248 Northwestern Reporter 391. 
1. INSURANCE. 


Insurer’s assistant cashier, to whom general public went to pay premiums, 
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obtain loans, and sign legal instruments relating thereto, held “agent” whose 
statements were binding on insurer (Comp. St. 1929, § 44-307). 
(For other cases, see Insurance, Dec. Dig. § 129.) 
2. INSURANCE. 
Insurer’s denial of liability under life policy containing total disability rider, 
or acts causing insured to omit to file required proofs, operated waiver thereof. 
(For other cases, see Insurance, Dec. Dig. § 362.) 
3. INSURANCE. : ‘ f 
Disabled insured could recover premiums paid through misrepresentations of 
insurer’s agent as to degree of physical disability necessary to invoke total 
disability rider waiving premiums. 
(For other cases, see Insurance, Dec. Dig. § 198[4].) 
4. INSURANCE. | : 
Evidence sustained finding that insured was entitled to waiver of premiums 
under total disability rider of life policy, but failed to make proof of loss 
because of misrepresentations of insurer’s agent. 
(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Syllabus by the Court. 

1. An assistant cashier of an insurance company, to whose desk the general 
public come to pay premiums and receive receipts, to make loans on policies, to 
sign legal instruments relating thereto, is an agent of such company, under 
section 44-307, Comp. St. 1929. 

2. A denial by an insurer, or its authorized agent, of liability under a 
provision of its policy, or any act or artifice to mislead the insured in reference 
thereto, and cause him to omit to file a required proof he would otherwise 
have filed, will operate as a waiver thereof. 

3. A policyholder, who is deceived by an agent of insurer as to the degree 
of physical disability necessary before the company will be required to waive 
premiums under a total disability rider, is entitled to a return of the premiums 
paid through such misrepresentations. 

Appeal from District Court, Douglas County; Foster, Judge. 

Action by Martin J. Barrett against the Northwestern Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Montgomery, Hall & Young, of Omaha, for appellant. 

Gray & Brumbaugh, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Dean, Eberly, and Paine, JJ. 


HAMBLIN y. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 28531. 
Supreme Court of Nebraska. May 12, 1933. 
248 Northwestern Reporter 397. 
1. INSURANCE. 

Insurer, after denying liability solely on ground that employee was not totally 
and permanently disabled within group life policy, could not defend action on 
— that employer had not exercised option provided for in total disability 
rider. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

2. INSURANCE. 

Evidence sustained finding that insured was totally and permanently disabled 
within meaning of group life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 
_ Insurance contract should be given reasonable construction so as to effectuate 
its purpose, and in case of doubt it should be liberally construed in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

4. INSURANCE. 


“Total disability,” within group life policy containing total disability rider, 
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exists when insured is unable to perform substantial duties of given occupation, 
although he may be able to perform some of inconsequential duties appertaining 
thereto. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
6. INSURANCE. 

In employee’s action on individual certificate issued under employer’s group 
life policy, employer held not “necessary party.” 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 


Syllabus by the Court. 

1. “Where a party gives a reason for his conduct and decision touching 
anything involved in a controversy, he cannot, after litigation has begun, change 
his ground, and put his conduct upon another and a different consideration. He 
is not permitted thus to mend his hold.” Mitchell v. Brotherhood of Locomotive 
Firemen and Enginemen, 103 Neb. 791, 174 N. W. 422. 

2. A contract of insurance should be given a reasonable construction so as 
to effectuate the purpose for which it was made. In cases of doubt, it is to be 
liberally construed in favor of the insured. 

3. Total disability, preventing the insured from pursuing a gainful occupation, 
exists when the injured party is unable to perform the substantial duties of a 
given occupation. 

4. One may be totally incapacitated to pursue a gainful occupation, although 
he may be able to perform some of the inconsequential duties appertaining thereto. 

5. Application to have one made a party to the litigation who has no financial 
interest therein should be denied. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by John Hamblin against the Equitable Life Assurance Society of the 
United States. Judgment for. plaintiff, and defendant appeals. 

Affirmed. 

Brown, Fitch & West, of Omaha, for appellant. 

Troyer, Pardee & Felton, of Omaha, for appellee. 


NICKOLOPULOS v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. No. 439. 
Supreme Court of New Jersey. May 13, 1933. 
166 Atlantic Reporter 178. 

INSURANCE. ; 

Instruction that plaintiff was entitled to recover for “total disabil:ty,” if he 
was prevented from performing any business relating to his occupation, was er- 
ror, where policy required prevention from engaging in any occupation or per- 
forming any work for compensation of financial value. 

(For other cases, see Insurance, Dec. Dig. § 669 [12].) 


Appeal from District Court of Orange County. 

Action by Thomas K. Nickolopulos against the Equitable Life Assurance 
Society of the United States. From judgment for plaintiff, defendant appeals. 

Reversed. 

. Argued October term, 1932, before Trenchard, Cases, and Brogan, JJ. 

Collins & Corbin, of Jersey City (Edward A. Markley, of Jersey City, of 
counsel), for appellant. : 

Lum, Tamblyn & Colyer, of Newark (James Raymond Berry, of Newark, of 
counsel), for respondent. 

Per Curiam. 

This appeal brings up for review a judgment for $500 recovered by the plain- 
tiff below. The following facts appear from the record. 

The plaintiff was the owner of a contract of insurance, which, besides insur- 
ing his life, contained a covenant that entitled him to the sum of $250 a month 
if he should become permanently and totally disabled. The disability clause 
w:thin which the plaintiff contends he has made out a proper case is as follows: 
“Disability shall be deemed to be total when it is of such an extent that the In- 
sured is prevented thereby from engaging in any occupation or performing any 
work for compensation of financial value, and such total disability shall be pre- 
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sumed to be permanent when it is present and has existed continuously for not 
less than three months. * * *” It clearly appears that the plaintiff was wholly 
and permanently disabled some time during the year 1929, suffering from a bone 
disease known as osteomyelitis. It is not disputed that he received compensa- 
tion from the defendant corporation up to November, 1931, at which time the de- 
fendant stopped making payments; that the defendant did not make payments of 
$250.00 per month for November and December, 1931; hence this suit under the 
policy. 

The plaint:ff proved that he had been in the hospital during the greater part 
of the year 1929; had had several operations, his leg for a great part of that 
period being in a cast. In February, 1931, he went to another hospital, remaining 
until some time in April of that year. It also appears that he left the hospital 
and went to the seashore thereafter, returning in November, 1931, at which time 
he was able to walk with the aid of crutches. 

There is no very substantial dispute about the facts in the case; the sub- 
stance of the appeal being that the trial court, in charging the jury, said: “In or- 
der to recover for total disability, the plaintiff need not be so disabled as to pre- 
vent him from doing anything, even though the policy provides that the assured 
be prevented from performing any aud every kind of business relating to his oc- 
cupation. The word ‘prevented’ as used in this particular policy must be taken 
in connection with the rest of the policy and taken to mean that the plaintiff 
must be unfitted for his usual duties and be hindered and impeded in performing 
them.” These instructions by the court were clearly erroneous. The court was 
apparently following the doctrine laid down in Gross v. Commercial Casualty 
Ins. Co., 90 N. J. Law, 594, 101 A. 169, 170, which was a similar case, but based 
on a differently worded policy. We are here concerned with the wording of the 
contract, quoted above, as to disability under which this plaintiff’s rights and the 
defendant’s liability must be determined. In the Gross Case, disability was de- 
fined in the policy to mean being prevented from performing “any and every 
kind of business pertaining to his occupation.” In the instant case disability is 
defined in the policy to mean being prevented “from engaging in any occupation 
or performing any work for compensation of financial value.” It may well be 
that the plaintiff in this case could not perform any work for compensation of 
financial value. That, of course, was a question of fact, but the triers of the 
facts in this case were instructed by the court that disability meant, under this 
policy, being prevented from performing any and every kind of business relating 
to one’s occupation. This was not the contract between the parties, and it was 
error to instruct the jury that it was. 

The judgment will be reversed, with costs. 


MERRITY et al. v. PRUDENTIAL INS. CO. OF AMERICA. Nos. 91, 104. 
Court of Errors and Appeals of New Jersey. April 27, 1933. 
166 Atlantic Reporter 335. 
1. INSURANCE. 
Beneficiary killing insured is disqualified from receiving proceeds of life policy. 
(For other cases see Insurance, Dec. Dig. § 448.) 
2. INSURANCE. 
_ Where policy insuring joint lives of husband and wife was payable on death 
of either to survivor as beneficiary, personal representative of wife murdered by 
husband could recover proceeds of policy. 
(For other cases see Insurance, Dec. Dig. § 448.) 
Syllabus by the Court. 

A complaint alleging that defendant, a life insurance company, for a stated 
premium, issued its policy insuring the joint lives of H. and E., payable on the 
death of either to the survivor as beneficiary, and without privilege of changing 
the beneficiary, that H. murdered E., and claiming the proceeds of the policy at the 
suit of the personal representative of E., set up a prima facie cause of action, 
and to strike it out on motion tantamount to a demurrer was error. 

Case, Wells, and Dill, JJ., dissenting. 

Appeal from Supreme Court. 
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Action by Catherine Merrity administratrix of the estate of Elizabeth Swavely, 

. . . . ’ 

deceased, or, in the alternative, by Catherine Merrity and another, as sole next of 
kin of Elizabeth Swavely, deceased, against the Prudential Insurance Company of 
America. From a judgment for defendant (161 A. 681, 10 N. J. Misc. 925), plain- 
tiffs appeal. 

Judgment reversed as to Catherine Merrity, administratrix of the estate of 
Elizabeth Swavely, deceased, and cause remanded with directions. 

Edward A. Markley and Charles W. Broadhurst, both of Jersey City, for 
appellants. F 

Perkins, Drewen & Nugent, of Jersey City, for respondent. 

Parker, Justice. 

There are two suits, one on each of two policies issued by the respondent 
company, identical in terms, one dated April 10, 1928, the other June 22, 1928 The 
policies are on the joint lives of Howard and Elizabeth Swavely, designated as 
husband and wife, proceeds payable to the survivor, with no right to change 
beneficiary. Howard murdered Elizabeth, and the question arose whether the 
company was obligated to pay, and if so to whom. Howard sued as beneficiary 
and was held not entitled to recover, on the broad principle that one may not 
benefit by his own wrong. The cases so holding are numerous, and many are 
cited in the opinion of Judge Oliphant in the action brought by Howard. Swavely 
v. Prudential Insurance Co., 157 A. 394, 10 N. J. Misc. 1. The rule may be 
considered generally and thoroughly settled. p 

The policies contain no clause of forfeiture by reason of murder, and no 
claim of that kind is made. Nor do we understand that any point is made of the 
apparent fact that the marriage of Howard to Elizabeth was bigamous. See Doney 
v. Equitable Life Assur. Soc., 97 N. J. Law, 393, 117 A. 618. As we understand 
the decision below, and the argument here, the policies simply fail as contracts 
for lack of a beneficiary, i. e., that as it is not nominated in the bond that any 
one shall be entitled under the circumstances here presented, the result should 
be that nothing is payable to any one because of the death of the woman before 
her husband, although that was a risk specifically underwritten. 

[1, 2] It is frankly conceded that no such result would have occurred if 
the policy had been on the life of Elizabeth alone, loss payable to Howard as 
beneficiary, and Howard had murdered Elizabeth. The long line of decisions cited 
by Judge Ackerson (at page 927 of 10 N. J. Mise. 161 A. 682) sufficiently shows 
the contrary. And we apprehend that it is immaterial whether there is a right 
to change beneficiary reserved or precluded, or whether the premium was paid by 
the insured or by some one else. The cases all seem to hold that the insurer 
must pay, and normally to the estate of the insured. Some cases seem to put 
this on the theory of some sort of resulting trust. We think the better and safer 
view is that when the beneficiary disqualifies himself by killing the insured with 
intention, the policy is to be read as naming no beneficiary, and the proceeds 
become part of the estate of the insured, recoverable by his personal representative. 
37 C. J. 569. The situation existing in John Hancock Mut. Life Ins. Co. v. Lawder, 
22 R. I. 416, 48 A. 383, is not presented here, at least at this state of the plead- 
ings, and needs no consideration. On the face of things, Howard and Elizabeth 
took out the policies jointly, and were jointly (and doubtless severally) liable for 
the premiums. More need not be said at this stage. 

It is suggested in the opinion below, following the federal decision there 
cited, that the mutual obligations and rights of the parties are purely contractual. 
So they are; and so they were in the line of cases there cited, bearing on a single 
life. In those cases the courts have read into the policies a clause that the con- 
tract shall not fail of performance for want of a beneficiary due to his wrong- 
doing, but will deem the policy, as in cases of omission to name any beneciary, a5 
payable to the estate of the insured. Why a different rule should obtain because 
the policy insures the continuance of two lives instead of one, payable on the 
termination of either life, survivorship to determine the other assured as the bene- 
ficiary, we confess ourselves unable to understand. 

By the plain terms of the policies, the money was payable if either Howard 
or Elizabeth died. Elizabeth did die. As to her, Howard was named as benefic- 
iary and, had she died naturally, would have been entitled to the proceeds. He 
being disqualified, we consider, the rule obtaining in case of a single life policy 
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applicable here, i. e., that as the policy so far as insuring Howard’s life is vacated, 
and so far as insuring Elizabeth’s life has fallen in, and there is no named benefic- 
jary who is entitled, it will be read as though none had been named, and the loss is 
payable, presumably to the personal representative of Elizabeth, whose death fixed 
and matured the liability. As to that representative it was error to strike out 
the complaint, and for this the judgment must be reversed, and the case remanded 
for further pleadings and a determination of issues of law or fact, or both raised 
thereby. 

For affirmance: Justice Case and Judges Wells and Dill—3. 

For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Lloyd, Bodine, Donges and Heher, and Judges Van Buskirk, Kays, Hetfield, and 
Dear—12. 


ANDERSON v. NORTHWESTERN MUTUAL LIFE INS. CO. 
Court of Appeals of New York. April 11, 1933. 
185 Northeastern Reporter 696. 
1, INSURANCE. 

As respects creditors, property right which wife has in policy taken out by 
husband payable to wife may be defeated or materially changed only with her 
consent, or in accordance with senior rights clearly expressed in contract 
(Domestic Relations Law, § 52). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

2. INSURANCE. 

Provision of policy taken out by husband payable to wife held not to author- 

ize husband to borrow thereon without consent of wife (Insurance Law, § 101). 
Provision claimed to authorize husband to borrow on policy was that, 

on request and sole security of policy properly assigned, company would 

advance cash surrender value of policy, less 5 per cent., provided extended 

term insurance was not in force with further provision in case of failure 

to pay either loan or interest that such failure should not avoid policy 

unless total indebtedness should equal or exceed cash surrender value. 

(For other cases, see Insurance, Dec. Dig. § 179.) 

3. INSURANCE. 

As respects loan on policy, act of both wife and husband was, in absence of 
clear provision in policy, necessary to effect valid transfer to insurer of policy 
taken out by husband payable to wife (Domestic Relations Law, § 52). 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Ella E. Anderson against the Northwestern Mutual Life Insurance 
Company. From an order of the Appellate Division affirming a judgment of the 
Supreme Court in favor of plaintiff, and from the judgment of affirmance entered 
upon said order (236 App. Div. 789, 258 N. Y. S. 1059), defendant appeals pur- 
suant to an order of the Court of Appeals. 

Affirmed. 

Edwin F. Valentine, of New York City, for appellant. 

Carlo D. Cella, of New York City, for respondent. 

Croucn, Judge. 

On March 1, 1909, the defendant issued an ordinary life policy for $4,000 on 
the life of plaintiff's husband, payable to the plaintiff if she survived, otherwise 
to his estate. The application was made by the husband in his own name, and 
not in the name of his wife. On September 27, 1927, the husband obtained a loan 
irom the defendant on an assignment of the policy bearing his signature and the 
forged signature of the plaintiff. The husband died on May 2, 1931. The defendant 
paid the amount due on the policy less the amount due on the loan. The plaintiff 
seeks to recover the amount so retained by the defendant. 

[1] Although section 52 of the Domestic Relations Law (Consol. Laws, c. 14) 
applies in terms only to policies taken out or caused to be taken out by a married 
woman, it has become settled law that it also applies to policies taken out by the 
husband when made payable to the wife, Chatham Phenix Nat. Bank & Trust Co. 
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v. Crosney, 251 N. Y. 189, 193, 167 N. E. 217. The property right which the wife 
has in such policies may be defeated or materially changed only with her consent 
(Whitehead v. New York Life Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 
787; Bradshaw v. Mutual Life Ins. Co. of New York, 205 N. Y. 467, 98 N. E. 
851), or in accordance with senior rights in the husband clearly expressed in the 
insurance contract itself (Bradshaw v. Mutual Life Ins. Co. of New York, 187 
N. Y. 347, 355, 80 N. E. 203, 10 Ann. Cas. 266; Wagner v. Thieriot, 203 App. 
Div. 757, 764, 197 N. Y. S. 560, affirmed 236 N. Y. 588, 142 N. E. 295). 

[2] It is the contention of the defendant that under the policy in suit the 
husband by express provision had the right to borrow without the consent of his 
wife. The particular provision to which defendant points, reads as follows: 

“5. Upon request and the sole security of the policy properly assigned, the 
Company will advance at a rate of interest not exceeding six per cent an amount 
equal to (or at the option of the Insured less than) the then cash surrender value 
of the Policy, less five per cent, provided extended term insurance shall not 
then be in force. Failure to pay either loan or interest shall not avoid the Policy 
unless the total indebtedness to the Company on account thereof shall equal or 
exceed the cash surrender value of the Policy and any existing dividend additions, 
nor until thirty-one days after notice shall have been mailed to the last known 
address of the Insured and of any Assignee.” 

[3] We may assume that this provision was put in the policy pursuant to the 
requirements of section 101 of the Insurance Law (Consol. Laws, c. 28). Neither 
the statute nor the policy provision above quoted points out upon whose request 
the loan should be made, nor what would constitute a proper assignment. Those 
were matters which necessarily depended upon the person or persons who, under 
the contract as a whole and under any other applicable statute, had rights in 
the policy. The use of the word “Insured” in the option and notice clauses is 
at best ambiguous. Section 101 of the Insurance Law uses the word “owner” in 
the same connection; and so it stood on the statute book when this policy was 
issued. Laws of 1909, c. 33 [Consol. Laws, c. 28] § 101, subd. 7, as Amended 
Laws of 1909, c. 301. Since the wife under section 52 of the Domestic Relations 
Law was the owner or holder of the policy (Bradshaw v. Mutual Life Ins. Co. 
of New York, 205 N. Y. 467, 98 N. E. 851), and could assign it only with the 
consent of the “assured,” the act of both plaintiff and her husband was, in the 
absence of a clear provision in the policy to the contrary, necessary to effect a 
valid transfer to the defendant. There is no such provision. On the other hand, 
analogous provisions .in the policy relating to premium loans and to paid-up insur- 
ance specifically require the act of both parties. Moreover, the defendant itself 
seems so to have construed the policy, for the form of application and loan 
agreement prepared by it required the signatures of both husband and wife. It 
is a fair inference that the loan would not have been made but for the forged 
signature cf plaintiff. 

Caplin v. Penn Mutual Life Ins. Co., 182 App. Div. 269, 169 N. Y. S. 756, 


affirmed 229 N. Y. 545, 129 N. E. 908, was decided upon its own particular facts, 
and is no precedent here. 


The judgment should be affirmed, with costs. 


Pound, C. J., and Crane, Lehman, Kellogg, and O’Brien, JJ., concur. 
Hubbs, J., not voting. 


Judgment affirmed. 


FIRST TEXAS PRUDENTIAL INS. CO. v. SMITH. No. 2350. 
Court of Civil Appeals of Texas. Beaumont. May 9, 1933. 
First Motion for Rehearing Overruled May 17, 1933. 
Second Motion for Rehearing Overruled May 24, 1933. 
60 Southwestern Reporter (2d) 541. 
1. INSURANCE. 


In action on life policy, whether insured was in good health when policy was 
delivered held for jury (Rev. St. 1925, arts. 5049, 5050). 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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2. INSURANCE. 

Life insurer was estopped to complain of alleged misstatements in applica- 
tion, where evidence showed that alleged misstatements were written by insur- 
er’s agent (Rev. St. 1925, arts. 5049, 5050). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

3. INSURANCE. ' 

Life policy issued or delivered in Texas constitutes entire contract between 
parties (Rev. St. 1925, arts. 5049, 5050). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4, INSURANCE. ' ; . 

Failure to attach applicat‘on and questions and answers to life policy, as 
required by statute, excluded them from contract and they were not admissible 
in evidence to show falsity of insured’s answers to application (Rev. St. 1925, 
arts. 5049, 5050). 

(For other cases, see Insurance, Dec. Dig. §§ 134[2], 655[2].) 

NSURANCE. : 

: "Vecaiaian beneficiary to recover full amount of life policy after he assigned 
part of it deld not error, where <nsurer never agreed to pay to assignee, and as- 
signee released claim on policy (Rev. St. 1925, arts. 5049, 5050.) 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

Appeal from Bexar County Court; McCollum Burnett, Judge. 

Action by J. B. Smith’ against the First Texas Prudential Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Templeton, Brooks, Napier & Brown and W. F. Nowlin, all of San Antonio, 
for appellant. 

C. E. Barnes, of San Antonio, for appellee. 


MISCHLER v. NEW YORK LIFE INS. CO. 
Supreme Court, Queens County. April 25, 1933. 
264 New York Supplement 124. 
1. INSURANCE. . 

Insured who, within four months of application, consulted physician, while 
suffering from anemia, but denied consultations in applying for insurance, held 
guilty of material misrepresentations, precluding beneficiary’s recovery on life 
policy. 

Insured’s own physician found what he described to be thickening 

of insured’s left chest wall and gave her intravenous injections of iron 
arsenic and strychnine. A hemoglobin test showed deficient blood cells 
and her condition suggested debility. Her physician saw her some six 
or eight times, the last visit being about four months before the pokey 
was issued. Insured died from what attending physician, in proof of 
claim, certified was “hemorrhage of lungs; bronchial asthma.” In the ap- 
plication insured denied having consulted physician or suffered from any 
ailment or disease of heart, blood vessels, or lungs, and falsely denied 
having had rheumatism. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE. 

Judgment denying recovery on life policy because of insured’s misrepre- 
sentations should provide for repayment of premiums which insurer tendered. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Action by Theodore Mischler against the New York Life Insurance Com- 
pany. On defendant’s motion for directed verdict. 

Motion granted, with directions. 

Julius F. Newman, of New York City, for plaintiff. 

Louis H. Cooke, of New York City (Kenneth Carpenter, of New York City, 
of counsel), for defendant. 
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CARSON: v. HENRIETTA MILLS, Inc., et al. No. 570. 
Supreme Court of North Carolina. May 17, 1933. 
169 ‘Southeastern Reporter 277. 
INSURANCE. 


In action on certificate under employees’ group life policy, evidence not 
satisfactorily showing payment of premiums, delivery of policy, 3 months’ service 
by insured, or death during continuance of policy held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Superior Court, Rutherford County; McElroy, Judge. 

Action by Vernon Carson, by his next friend, J. J. Carson, against the 
Henrietta Mills, Inc., and another. The action was dismissed as in case of non- 
suit, and plaintiff appeals. 

Affirmed. 

M. P. Spears and J. R. Burgess, both of Rutherfordton, for appellant. 

Ryburn & Hoey, of Shelby, for appellees. 

ADAMS, Justice. 

On May 3, 1927, the Travelers’ Insurance Company issued its certificate 
based on Group Life Policy No. G 3670 on the life of Thomas Carson, in which 
the plaintiff was named as beneficiary. Under the terms of the certificate the sum 
of $1,000 was to be paid if the death of the insured occurred during the con- 
tinuance of the policy and while the insured, an employee of the Henrietta Mills, 
Inc., was protected by the certificate. At the close of the plaintiff’s evidence the 
action was dismissed as in case of nonsuit, and the plaintiff excepted and appealed. 

In our opinion the judgment should be affirmed. The plaintiff insists that 
his evidence makes a prima facie case for the jury; but we find no satisfactory 
proof that the premiums were paid in accordance with the contract, or that the 
policy was ever delivered, or that the plaintiff completed three months of service 
as the agreement of the parties required, or that the death of the insured 
occurred while the policy was in force. There are other objections which would 
seem to bar the plaintiff’s recovery. 

Judgment affirmed. 


BARNES v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 


No. 625. 
Supreme Court of North Carolina. May 24, 1933. 


169 Southeastern Reporter 422. 
INSURANCE. ; 
Insurer held estopped from relying on treatments received by insured from 
osteopath as violation of economic adjustment policy, where insurer’s agent and 
examining physician had full knowledge of treatments when policy was issued 
(For other cases, see Insurance, Dec. Dig. § 389[9].) 


Appeal from Superior Court, Buncombe County; Alley, Judge. 

Action by Katherine S. Barnes against the Equitable Life Assurance Society 
of the United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Civil action to recover on an “Economic Adjustment Policy” of insurance. 

It was admitted on the hearing that plaintiff is entitled to recover on the 
policy in suit, unless the answer to question 9 in the application vitiates the 
contract: “9. State every physician or practitioner whom you have consulted or 
who has treated you during the past five years. (If none, so state.) Name and 
address of each: Dr. H. H. Briggs, Asheville, N. C. Dates and details: Nov. 1927 
Polypi removed from nose. Result: Good.” 

It is alleged that, in addition to consulting Dr. Briggs, the applicant had also 
received treatment from Dr. O. N. Donnahoe, an osteopath, which she failed to 
mention, thus rendering the policy void for fraudulent suppression of a material 
circumstance affecting the risk. Connecticut General Life Insurance Co. v. Skur- 
kay, 204 N. C. 227, 167 S. E. 802. : 

Upon this phase of the case, the court of first instance found the following 
facts: “And the Court further finds as a fact that the plaintiff, Katherine S. 
Barnes, in executing part two of the application for the policy above referred to, 
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on June 7, 1931, did not make untruthful answers to any material questions con- 
tained in said application; that she did not consult any other physician or prac- 
titioner during the past five years preceding said date other than the one given 
by her in her answer to the question propounded; that the said Katherine S. 
Barnes, in going to the osteopath, went only for the reason that she was tired 
from work connected with her duties, and for the purpose of obtaining relaxation, 
and not for the purpose of receiving treatment from a practitioner within the 
purview of Question 9; that she advised both J. J. Conyers, Agent and Repre- 
sentative of the Company, and Dr. C. C. Orr, defendant’s Examining Physician, 
of the treatments which she had been receiving, and of ker visits to Dr. O. N. 
Donnahoe, prior to the 7th day of June, 1931, and that the defendant company, 
through said agent and physician, had full knowledge of the treatments she, the 
said Katherine S. Barnes, had received and of the visits she had made to Dr. 
0. N. Donnahoe, and issued the policy in controversy with said knowledge, and 
and it is, therefore, estopped from relying on said treatments or visits to Dr. 
0. N. Donnahoe or anyone else, as a violation of the terms of the policy.” 

On appeal from the general county court to the superior court of Buncombe 
county, the judgment of the county court was affirmed. 

Defendant appeals, assigning errors. 

Bourne, Parker, Bernard & DuBose, of Asheville, for appellant. 

Jones & Ward, of Asheville, for appellee. 

Per Curiam. 

Upon the findings made by the trial court, supported, as they are, by com- 
petent evidence, the judgment is correct under the law as it obtains in this 
jurisdiction. Aldridge v. Ins. Co., 194 N. C. 683, 140 S. E. 706; Smith v. Ins. Co., 
193 N. C. 446, 137 S. E. 310; Bullard v. Ins. Co., 189 N. C. 34, 126 S. E. 179; 
Fireman’s Fund Ins. Co. v. Lbr. Co., 186 N. C. 269, 119 S. E. 362; Johnson v. 
Ins. Co., 172 N. C. 142, 90 S. E. 124. Compare Case v. Ewbanks, 194 N. C. 775, 
140 S. E. 709. 


It would serve no useful purpose to “thrash over old straw.” 
Affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. MUCKLER. 
Supreme Court of Oregon. May 9, 1933. 

21 Pacific Reporter (2d) 804. 
1, INSURANCE. 

Statements in application for life insurance concerning applicant’s health, past 
and present, were not “warranties,” but “representations” which must have been 
knowingly false to justify cancellation of policy (Code 1930, § 46-506). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. INSURANCE. 

In action by insurer to cancel life policy for false representations concerning 
insured’s health, evidence showed that representations were made in good faith 
and to best of insured’s knowledge (Code 1930, § 46-506). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4, INSURANCE. 


Under life policy requirement of delivery during applicant’s continuance in 


good health, applicant must disclose to insurer any known change in his health 


after application and before approval that would affect insurability of risk (Code 
1930, § 46-506). ~ 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
’. INSURANCE. 

Provision that life policy should not take effect until delivery thereof and 
jayment of first premium during insured’s “continuance in good health” means 
eivery and payment of first premium while insured’s health was the same as it 


‘Sten time of making application or of medical examination (Code 1930, § 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
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6. INSURANCE. 

Life insurer was liable under policy requirement of delivery during applicant's 
continuance in good health where insured’s representations that he was in good 
health were made in good faith, though unknown to him insured then had 
chronic leptomeningitis, whereof he died, and there was no change in insured’s 
condition between date of application and date of delivery of policy (Code 1930, 
§ 46-506). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Department No. 2. 

Appeal from Circuit Court, Multnomah County; Louis P. Hewitt, Judge. 

Action by the Mutual Life Insurance Company of New York against Olive 
eee ey filed a counterclaim. From judgment for defendant, plaintiff appeals. 

Affirmed. 

Ralph H. King, of Portland (McCamant, Thompson & King, of Portland, on 
the brief), for appellant. 

Loyal H. McCarthy, of Portland (Paul A. Sayre, of Portland, on the brief), 
for respondent. 


TURNER et al. v. BROTHERHOOD i AMERICAN YEOMEN et al. 
No. 4337. 
Court of Civil Appeals of Texas. Texarkana. May 12, 1933. 
Rehearing Denied May 18, 1933. 
60 Southwestern Reporter (2d) 246. 
1. INSURANCE. 

In determining whether plaintiff could be named as beneficiary in fraternal 
benefit society certificate which was in form of old line life insurance, laws 
applicable to old line life insurance companies held not to control, but statute 
relative to naming of beneficiaries in such certificate controls (Rev. St. 1925, arts. 
4823, 4831, 4834). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

2. INSURANCE. 

One whose greatgrandmother was sister to insured’s father held related to 
insured by blood in fourth degree, and therefore could be named as beneficiary 
in fraternal benefit society life certificate (Rev. St. 1925, art. 4831). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

Appeal from District Court, Marion County; R. T. Wilkinson, Judge. 

Suit by William Dow Badgett, a minor, by J. W. Badgett, his father as next 
friend, against the Brotherhood of American Yeomen, wherein Mrs. L. C. Turner 
and another intervened. From a judgment in favor of plaintiff, interveners appeal. 

Affirmed. 

Howth, Adams & Hart, of Beaumont, for appellants. 

Schluter & Singleton, of Jefferson, and E. C. Street, of Waco, for appellees. 


WILLIAMSON v. WILLIAMSON PAINT MFG. CO. et al. No. 7470. 
Supreme Court of Appeals of West Virginia. March 28, 1933. 
Rehearing Denied June 5, 1933. 

169 Southeastern Reporter 408. 

1. INSURANCE. 

Stockholder inducing corporation to procure life policy on stockholder’s life 
. es expense and for its sole benefit secures no personal right in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 
2. INSURANCE. i 

Where stockholder induced corporation to procure policy on stockholder’s 
life at corporation’s expense and for its sole benefit, reservation giving stock- 
holder right to change beneficiary imposed on him trust to hold reservation in 
corporation’s favor. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Syllabus by the Court. 
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A stockholder and general manager of a corporation who prevails on the 
corporation to take out an insurance policy on his life at its expense and for its 
“sole benefit” secures no personal rights in the policy. A reservation in the policy 
(unknown to the other corporate officials) giving him the right to change the 
beneficiary imposes on him a trust to hold the reservation in favor of the cor- 
poration. 

Appeal from Circuit Court, Kanawha County. 

Suit by Georgia May Williamson against the Williamson Paint Manufacturing 
Company and others. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Silverstein & Silverstein, Steptoe & Johnson, Stanley C. Morris, and J. 
Hornor Davis, 2d, all of Charleston, for appellant. 

Thomas Coleman and Simms & Simms, all of Charleston, for appellee Paint 
Co. 
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FIRE 


HOME INS. CO. OF NEW YORK v. SULLIVAN MACHINERY CO. 
No. 751. 
Circuit Court of Appeals. Tenth Circuit. 
April 11, 1933. 
64 Federal Reporter (2d) 765. 
3. INSURANCE. ; 

Where insurance agent was authorized to make insurance contract, insurer 
held bound by agent’s oral agreement to grant removal permit (Comp. St. Okl. 
1921, § 6723). 

(For other cases, see Insurance, Dec. Dig. § 129.) 

5. INSURANCE. 

Insured’s failure to read and discover that fire policy removal permit did not 
truly reflect oral agreement held not to bar reformation. 

Reformation was not barred, since there was no positive duty resting 
on the insured to read the indorsement and discover the mistake, but in- 
sured had right to assume that the insurer’s agent had written the in- 
dorsement authorizing removal in accordance with the antecedent oral 
agreement, and the insured’s failure, at most, was a mere inadvertence 
not amounting to a violation of a positive duty. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

6. INSURANCE. 

Where removal permit attached to fire policy did not accurately express intent 
of antecedent oral agreement between insured and insurer’s agent authorized to 
make contract, insured held entitled to reformation. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

7. INSURANCE. 

Requirements of fire policy with respect to proof of loss may be waived by 
words or conduct from which insured is reasonably warranted in believing that 
insurer does not intend to require strict compliance therewith. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

8. INSURANCE. ; 

Evidence warranted jury’s finding of waiver of requirements of fire policy 
with respect to proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

9. INSURANCE. 

Where fire policy, limiting insurer’s liability to actual cash value of property 
destroyed, provides that liability should not exceed replacement cost, that replace- 
ment value is less than actual cash value held affirmative defense to be pleaded 
and proved by insurer. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Appeal from the District Court of the United States for the Western District 
of Oklahoma. 

Action by the Sullivan Machinery Company against the Home Insurance 
Company of New York. The case was removed from the state court to the 
federal court, where it was docketed as equity action. From an adverse judg- 
ment, the defendant ‘appeals. 

Affirmed. ; 

F. A. Rittenhouse, of Oklahoma City, Okl. (John F. Webster, O. R. Ritten- 
house, and R. R. Rittenhouse, all of Oklahoma City, Okl., on the brief) for appel- 
lant. . 

P. C. Simons, of Enid, Okl. (L. E. McKnight, R. W. Simons, E. B. Mitchell, 
and L. W. McKnight, all of Enid, Okl., on the brief), for appellee. 












Hartford Fire Ins. Co. v. Aaron 


HARTFORD FIRE INS. CO. v. AARON. 5 Div. 134. 
Supreme Court of Alabama. April 13, 1933. 
147 Southern Reporter 628. 
1, INSURANCE. ; 4 , 

Under clause attached to fire policy making loss payable to mortgagee, sub- 
ject to conditions of policy, forfeiture of policy for breach of conditions defeats 
mortgagee’s claim, unless waived. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. ; ; 

Under clause attached to fire policy, conveyance of insured property to mort- 
gagee hicld breach of condition defeating mortgagee’s claim, unless waived. 
7 Conveyance of property by insured to mortgagee constituted breach 

of condition against change in interest, title, or possession of insured. 

The loss payable clause attached to the policy stipulated that the loss 

should be payable to the mortgagee as his interest may appear, subject 

to all the conditions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE. 

Where breach of condition in fire policy occurs before loss, and insurer or 
general agent has knowledge thereof, failure to assert forfeiture within reason- 
able time constitutes waiver. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

4 INSURANCE. __ 
General agent of insurer may, by express agreement, waive forfeiture of fire 
policy. 

(For other cases, see Insurance, Dec. Dig. § 375{[2].) 

5. INSURANCE. ; ; ; 

General agent of insurer, with author‘ty to enter into fire insurance con- 
tracts, may make alterations to same extent as insurer. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

6. INSURANCE. 

Alteration of fire insurance contract by subsequent agreement by general 
agent must be based on consideration. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

7. INSURANCE. 


_ While fire insurance contract remains executory, reliance on binding effect 
aiter alteration by parol agreement of insurer’s general agent of insurer const'- 
tutes sufficient consideration for alteration. : 

Reliance on binding effect of fire insurance contract as altered and 
continued by parol agreement of general agent constitutes sufficient con- 
sideration for alteration, because thereby the insured is lulled into se- 
curity by the assent of the insurer, when otherwise he could have taken 
other steps for his protection, and because rule is that, if contract is bi- 
lateral in its advantages and obligations, it may be modified by mutual 
agreement before a breach without any other consideration than the mu- 
tual assent of the parties, to its continued binding effect on both. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 
8. INSURANCE. 


Fire insurance contract, by original undertaking, cannot be extended to in- 
sured without insurable interest so as to secure mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 
9. INSURANCE. 


_ Assurance by insurer’s general agent that policy continued in effect not- 
withstanding conveyance of insured property to mortgagee, and reliance thereon, 
held waiver of breach of condition, precluding forfeiture as against mortgagee. 

Fire insurance policy contained loss payable clause making loss pay- 
able to mortgagee as his interest may appear, subject to all of the condi- 
tions of the policy. The insured conveyed the entire interest in the 
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property to the mortgagee. Prior to the time of the conveyance, the 
mortgagee was assured by the general agent of the insurer, who was so- 
I:citing additional insurance on the property, that the policy was all right 
and that he would be protected under it. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


Appeal from Circuit Court, Tallapoosa County; S. L. Brewer, Judge. 

Action on a policy of fire insurance by M. L. Aaron against the Hartford 
Fire Insurance Company. From a judgment for the plaintiff, the defendant ap- 
peals. 

Transferred from Court of Appeals. 

Affirmed. 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

Albert Hooton, of Dadeville, for appellee. 

Foster, Justice. 


[1] This is an action on a policy of fire insurance extending from January 7, 
1928, to January 7, 1930. The loss occurred on May 20, 1929. Prior to the issu- 
ance of the policy, two mortgages had been executed on the property. Plaintiff 
owned the second in priority. On the 5th of March, 1929, plaintiff took up the 
first mortgage, and on that day a “loss payable” clause was attached to the pol- 
icy, payable to plaintiff as his interest may appear, subject to all the condit‘ons 
of the policy, thereby distinguished from those clauses which exempt the rights 
of the mortgagee from forfeitures due to the subsequent conduct of the insured. 
So that under the clause so attached a forfeiture for a breach of the conditions 
of the policy defeats the claim of plaintiff unless effectually waived. Home Loan 
& Finance Co. v. Fireman’s Fund Ins. Co., 221 Ala. 529, 129 So. 470; Tarrant 
Land Co. v. Palmetto Fire Ins. Co., 220 Ala. 428, 125 So. 807. 

[2] Appellant makes several claims for forfeiture. One is that there was a 
breach of the condition against a change in the interest, title, or possession of 
insured. The change relied on is that on April 2, 1929, the mortgagor conveyed 
the entire interest in the property to the plaintiff who was before that the mort- 
gagee under the two mortgages, and leased the property as tenant, and so occu- 
pied it until the date of the fire. 

In a policy clause which stipulated that the rights of the mortgagee shall 
not be invalidated by any such circumstance, it was held by this court, as of 
course, that such a conveyance by the mortgagor to the mortgagee did not affect 
the rights of the latter. Continental Ins. Co. v. Rotholz, 222 Ala. 574, 133 So. 
587. But by the great weight of authority it Has been held that, when the “loss 
payable” clause ‘s as stipulated in this policy, anything that will avoid the policy 
in the hands of the mortgagor will avoid it as to the mortgagee, and hence that 
such a conveyance as here shown will have that effect. For the cases, see Royal 
Ins. Co. v. Drury, 150 Md. 211, 132 A. 635, 45 A. L. R. 597; 5 Couch on Ins. pp. 
35, 45, note 4; 8 Cooley on Ins. p. 2707. 


For the purpose of showing a waiver, plaintiff proved by another witness 
than himself that about March 1, 1929, he had a conversation with one Green, 
who was the agent of defendant who wrote the policy sued on, and was shown 
to be the general agent of defendant, and was at the time soliciting additional 
insurance on the same property, but who was dead at the time of the trial, and in 
that conversation, among other things to be referred to later, plaintiff told Green 
that the insured was going to deed to him the property; that Green told him that 
the policy (sued on) is all right, and that he would be protected under it until 
it was out. It does not appear that, after the deed was made, notice of it was 
given to Green or to any other agent of defendant. 


[3] Appellant relies upon a principle asserted in some authorities that there 
can be no waiver of a forfeiture until the forfeiture has occurred. 26 Corpus 
Juris, 320 and 282, citing Patterson v. Am. Ins. Co., 164 Mo. App. 157, 148 S. W. 
448. That case is based upon the idea that it would amount to a change in the 
terms of the contract after its execution, and would require a new consideration 
to support it. To the same effect is Home Fire Ins. Co. v. Wilson, 109 Ark. _ 
159 S. W. 1113. We have a long line of cases holding that, if conditions, = 
would constitute a forfeiture under the policy, exist when <t is written and which 
are known to the general agent writing the policy, they are withdrawn as con 
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ditions in the policy. Many cases are cited in Yorkshire Ins. Co. v. Gazis, 219 
Ala. 96, 121 So. 84 Nat. Fire Ins. Co. v. Tenn. Land Co., 224 Ala. 113, 139 So. 227. 
Also that, after the issuance of a policy, if there occurs a breach of its conditions 
before loss, known to the insurer or its general agent, and it fails for a reason- 
able time to assert the forfeiture, such failure is a waiver of the forfeiture. 
Alabama State Mut. Assur. Co. v. Long Clothing & Shoe Co., 123 Ala. 667, 26 
So. 655. 

[4] Such agent may by express agreement waive the forfeiture. Continental 
Fire Ins. Co v. Brooks, 131 Ala. 614, 30 So. 876; London & Lancashire Ins. Co. 
y. McWilliams, 215 Ala. 481, 110 So. 909. 

[5, 6] There is no doubt that a general agent with authority to enter into 
such contracts may make alterations to the same extent as the insurer could 
make, while such authority continued. Such contract could be altered or amended 
by a subsequent parol agreement. 26 Corpus Juris, 284. It is conceded that an 
alteration of the contract by subsequent agreement must be based on a consider- 
ation. Great Am. Ins. Co. v. Dover, 219 Ala. 530, 122 So. 658. 


[7] But, so long as the contract remains executory and continuing, reliance 
upon its binding effect thus altered and continued by such agreement is a suffi- 
cient consideration, for thereby the insured is lulled into security by the assent 
of the company to such alteration, when otherwise he could have taken other 


steps for his protection. Ala. State, etc., Ins. Co. v. Long Clothing & Shoe Co., 
123 Ala. 667, 676, 26 So. 655. 


It is not different from the general rule which pertains to the right to mod- 
ify any other written executory contract not governed by the statute of frauds. 
Such rule :s that, if the contract is bilateral in its advantages and obligations, it 
may be modified by mutual agreement before a breach without any other con- 
sideration than the mutual assent of the parties, to its continued binding effect 
upon both of them. Moore v. Williamson, 213 Ala. 274, 104 So. 645, 42 A. L. R. 


981: Gray & Sons v. Satuloff Bros., 213 Ala. 526, 105 So. 666; May v. Robinson, 
221 Ala. 570, 130 So. 81. 


Whatever may be the effect of a mere notice to the agent of a purpose to 
change the interest of the insured, and though without more it may be conceded 
that the agent had the right to assume that, when it should occur, further or 
additional steps would be taken for the protection of the payee under the terms 
of the policy, a different result follows if upon such notice the agent makes the 
express declaration in effect that, notwithstanding such change shall be made, 
the policy will continue to be effective during the period of its term. Such is 
the fair interpretation of what the evidence shows that the agent told plaintiff. 

[8] By an original undertaking parties cannot consent for an insurance con- 
tract to extend to one who has no insurable interest, and thereby secure a right 
in a lienor who has a “loss payable” clause conditioned upon the continued 
validity of the contract in favor of the insured. American Equitable Assur. 
Co. v. Powderly Coal & Lumber Co., 225 Ala. 208, 142 So. 37; Id. 221 Ala. 280, 
12 So. 225. 

In those cases reference was made to Light vy. Countrymen’s Mut. Fire Ins. 
Co, 169 Pa. 310, 32 A. 439, 47 Am. St. Rep. 904, in which a distinction is drawn 
in such a situation from one in which insured had such interest when the policy 
was written, but later ceased to have an insurable interest. In that case it was 
said, “It was a valid existing policy at the time of the sale, continued in force by 
the voluntary agreement of both parties to the time of the fire.” So that the 
policy did not become invalid because the insured ceased to have an insurable 
interest, since the payee in the loss payable clause did have such interest, and 
the policy continued in force by mutual agreement for his protection. 


There was another insurance policy of $1,200, which the insured had taken 
out in another company, and it was also payable to plaintiff. There is evidence 
that it was issued on March 5, 1929, the day on which the indorsement of the 
loss payable” was made on the policy sued on. After the fire, plaintiff collected 
the amount of it. The policy sued on permitted $1,300 as the total coverage and 
warranted concurrent. Home Ins. Co. v. Morrow, 145 Ala. 284, 39 So. 587. It 


contained a clause avoiding it if there shall be procured by the insured any other 
contract of insurance. 
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[9] Plaintiff's evidence of the conversation between him and defendant's 
general agent, to which we have referred, was that plaintiff then advised the 
agent that he had an additional contract of insurance for $1,200; that such agent 
was then soliciting an increase of the amount of the policy carried by defendant. 
It was w:th such information so acquired that defendant’s agent told plaintiff 
that the policy was all right, and he would be protected under it until it expired, 
The breach of the condition was thereby waived. Alabama State Mut. Assur. 
Co. v. Long Clothing & Shoe Co., supra; 8 Cooley’s Briefs on Ins. Supp. p. 3945. 

We think the foregoing discussion is sufficient to show our opinion that the 
assignments do not show reversible error. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


MILLER v. SECURITY INS. CO. OF NEW HAVEN, CONN. Civ. 7756. 
District Court of Appeal, Second District, Division 2, California. April 14, 1933, 
21 Pacific Reporter (2d) 659. 

1. INSURANCE. ; ; i 

Evidence in action on fire policy sustained finding that insured did not burn 
tavern covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE. 

Insured’s failure to inform insurer that tavern covered, could not be used as 
hospital or sanitarium when fire policy was issued and as boarding house or 
hotel when rider was attached held “fraudulent concealment. of material matters,” 
rendering void policy providing property was insured while used for hospital, 
sanitarium, and boarding house purposes (Civ. Code, §§ 2561, 2563, 2565). 

(For other cases, see Insurance, Dec. Dig. § 278.) 

3. INSURANCE. 

Character of occupation carried on in building to be insured is material part 
of fire insurance contract (Civ. Code, §§ 2561, 2563, 2565). 

(For other cases, see Insurance, Dec. Dig. § 278.) 

4. INSURANCE. ek 3 

That fire policy permitted tavern to remain vacant without limit of time, 
and that hazard was greater with tavern vacant than occupied for lodging or 
boarding purposes was immaterial, as regards insured’s concealment of material 
matters where tavern was never vacant and never used for boarding house or 
other purposes allowed by policy (Civ. Code, §§ 2561, 2563, 2565). 

(For other cases, see Insurance, Dec. Dig. § 278.) 

5. INSURANCE. 

Presence of insured and her personal guest without payment of board or 
lodging held not use of tavern for “lodging or boarding purposes” within terms 
of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 278.) 

Appeal from Superior Court, Los Angeles County; Myron Westover, Judge. 

Action by Anna Miller against the Security Insurance Company of New 
Haven, Conn. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Hindman & Davis, of Los Angeles, for appellant. 

Craig & Weller, W. W. Wallace, and Thomas S. Tobin, all of Los Angeles, 


for respondent. 


COLPE INV. CO. v. SEELEY & CO. Civ. 8630. 
District Court of Appeal, First District, Division 1, California. May 16, 1933 
22 Pacific Reporter (2d) 35. 
1. INSURANCE. 


Agent employed to keep property insured must exercise good faith and 
reasonable diligence to procure best terms obtainable. 


(For other cases, see Insurance, Dec. Dig. § 103.) 
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2. INSURANCE. 

Agent employed to keep property insured, if professional agent, must exercise 
particular skill reasonably to be expected and know different companies and terms 
available. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

3. INSURANCE. 

Generally, whether agent employed to keep property insured has exercised 
good faith and diligence to procure best terms available is jury question. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

4, INSURANCE. 

Whether agent employed to keep properties iasured was chargeable with bad 
faith in not procuring policies containing coinsurance clauses and three-year 
policies on two-year premium held for jury. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from Superior Court, City and County of San Francisco; John J. 
Van Nostrand, Judge. 

Action by the Colpe Investment Company against Seeley & Co. Defendant's 
motion for a nonsuit as to certain causes of action was granted, and plaintiff 
appeals. 

Reversed. ag 

Henry E. Monroe, of San Francisco (Henriette W. Steinegger, of San 
Francisco, of counsel), for appellant. : ; ; 

Christopher M. Bradley and Kimball Dyer, both of San Francisco, for re- 
spondent. 

Per Curiam. 

An action for damages based upon the alleged fraud of the defendant while 
acting as the agent of plaintiff and its assignors. 

It was alleged that defendant concealed, with intent to deceive, the material 
facts concerning the terms, premiums, and types of insurance coverage procur- 
able upon properties of plaintiff and its assignors which defendant was employed 
to keep insured, and falsely represented that such terms, premiums, and types of 
insurance coverage procured upon said properties were the best that could be 
procured for adequate coverage thereon. 

The complaint consisted of six separate causes of action, three of which, 
namely, the second, fourth, and sixth, are not before us on this appeal. Of the 
remaining three, the first, third, and fifth, the first is based upon the failure to 
write certain policies with a coinsurance clause attached. The other two are 
based upon the alleged failure to procure the attachment of coinsurance clauses 
to certain policies and to procure policies for a three-year term upon a two-year 
premium. 

Upon the trial the court granted defendant’s motion for a nonsuit as to the 
three causes of action last mentioned. 

Defendant contends that there was no proof that the alleged representations 
were in fact untrue, or that it violated any duty as agent, or that damage resulted 
to plaintiff. 

It was testified on behalf of plaintiff that defendant was employed as alleged 
to keep the properties insured continuously up to 100 per cent. of their value. 
Defendant was instructed that full coverage should be carried, and that this 
should be procured upon the terms most favorable to the owners. Further, that 
whenever the policies were to be renewed—which happened annually—the owners 
and defendant’s agent would agree as to the correct values of the properties for 
the purpose of fixing the amounts of the insurance. It was also testified by 
qualified experts that the practice of writing coinsurance was known to ali 
brokers, who ought to advise their principals with reference to the effect thereof 
and also as to the discount allowed in such instances, and also the possibility of 
procuring a three-year coverage for a two-year premium. Plaintiff’s president, 
who represented the owners in the negotiations with defendant during the period 
when defendant was procuring the policies, testified that he was never advised of 
the possibility of procuring these discounts. It was further testified that defendant 
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represented from time to time that the insurance placed upon the properties was 
at the best rates obtainable, but that, contrary to such representations, insurance 
adequately protecting the insured could have been obtained at rates much lower 
than those actually charged. 

[1-3] The facts testified to were similar to those in Ferrar v. Western As- 
surance Co., 30 Cal. App. 489, 159 P. 609, 611, and it is clear that defendant was 
acting as agent for the plaintiff and its assignors in insuring their Properties and 
undertook to keep the same insured from year to year. Where such is the case, 
it is the duty of an agent to exercise good faith and reasonable diligence to 
procure insurance on the best terms he can obtain; and, if he is a professional 
agent, he should be required to exercise the particular skill reasonably to be 
expected of such an agent, and to have knowledge as to the different companies 
and terms available with respect to the commission assumed by him. 2 Couch, 
Cyclopedia of Insurance Law, pp. 1232, 1233, 1366; 32 Cor. Jur. Insurance, § 
170, p. 1087; Burges v. Jackson, 18 App. Div. 296, 46 N. Y. S. 326; Id., 162 
N. Y. 632, 57 N. E. 1105; Scharles v. Hubbard, 74 Misc. 72, 131 N. Y. S. 848. 
Whether he has so acted is generally a question for the jury. 32 Cor. Jur. In- 
surance, § 170, pp. 1087, 1088; Russell v. O’Connor, 120 Minn. 66, 139 N. W. 148; 
Walker, etc., Co. v. Black, 216 Pa. 395, 65.A. 799. 

[4] It appears that, in order to obtain the advantage of the coinsurance 
clause, the property must be insured for an agreed percentage of its value stated 
therein; and a failure to insure for this amount results, in the event of loss, in 
the insured having to bear such a proportion thereof as the amount of insurance 
carried is less than the stated percentage of actual value; but, where the required 
amount of insurance is carried, the insured in case of loss recovers in {ull 
therefor, not exceeding, of course, the amount of the policy. Where such a clause 
is attached to the policy, discounts are allowed on the premium rates, which 
bring such rates materially lower than those charged for straight insurance and 
without diminution of the protection afforded if the clause be complied with. 

It is urged by defendant that the actual value of the properties insured was 
not shown, and that consequently it does not appear that the insured suffered 
damage. But, as stated, there is testimony that the parties estimated such values 
annually and that full coverage was stipulated for. From this circumstance the 
court might reasonably have inferred that the actual values of the property and 
the amounts of insurance written thereon were the same. It was also sufficiently 
shown that policies of insurance upon the several properties involved in these 
causes of action might have been obtained with coinsurance clauses attached, 
that such policies would have afforded the protection demanded by the insured, 
and that the premiums thereon would have been less than those paid. As the 
natural result of the higher premiums paid, defendant received larger commis- 
sions for its services. 

It appears without dispute that policies for a three-year term at the two-year 
rate were procurable, and there was evidence that the properties might have been 
so insured. It is conceded that the premiums paid were based on the regular rates 
for straight one-year insurance, and it may be assumed that these rates were 
as low as could be procured for that class of insurance. Nevertheless there was 
competent evidence that less expensive adequate coverage might have _ been 
obtained: and the question whether defendant’s failure to procure it was due to 
lyad faith was under the cases cited a question for the jury. 

[5] A nonsuit should not be granted when the plaintiff has produced substan- 
tial evidence which, viewed in its most favorable light, tends to support a judg- 
ment in his favor. Zilmer v. Gerichten, 111 Cal. 73, 43 P. 408; In re Estate of 
Ivey, 94 Cal. App. 576, 581, 271 P. 559. 

The judgment is rev ersed. 
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DIETRICH v. RETAILERS’ FIRE INS. CO. OF OKLAHOMA (two cases). 
No. 31045. 
Supreme Court of Kansas. 
May 6, 1933. 
21 Pacific Reporter (2d) 900. 
INSURANCE. 

Where fire policy limited risk to goods in one of three adjacent buildings, but 
both insured and insurance agent believed policy covered any loss to goods in any 
one of buildings, policy could be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 


Syllabus by the Court. 

When the words of a fire insurance policy limit the risk to goods in one of 
three adjacent buildings situated on two lots housing a stock of general mer- 
chandise, and the words are not misunderstood, but both the insured and the 
insurance agent were of the mistaken opinion the policy as written covered any 
loss to goods in any one of the buildings, the policy may be reformed to express 
what the parties intended. 

Hutchison, J., dissenting. 

Appeal from District Court, Franklin County; Hugh Means, Judge. 

Consolidated actions by George C. Dietrich against the Retailers’ Fire Insur- 
ance Company of Oklahoma. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded, with direction to enter judgment for plaintiff. 

F. M. Harris, of Ottawa, C. W. Crossan, of Kansas City, Mo., and Randal C. 
Harvey and Paul L. Harvey both of Topeka, for appellant. 

Bennett R. Wheeler, S. M. Brewster, John L. Hunt, Margaret McGurnaghan, 
and Ralph M. Hope, all of Topeka, for appellee. 


CLOYD v. REPUBLIC MUT. FIRE INS. CO. No. 31180. 
Supreme Court of Kansas. 
June 10, 1933. 
22 Pacific Reporter (2d) 43}. 
INSURANCE. 

Where insurer, through agent, did not return cash premium and premium note 
within reasonable time after application, fire policy held in force. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

Syllabus by the Court. 

In an action against an insurance company to recover for loss of household 
goods destroyed by fire, the record is examined, and it is held, that the evidence 
is sufficient to sustain a judgment that a contract for insurance had been effected. 

Appeal from District Court, Nemaha County; C. W. Ryan, Judge. 

Action by Lavern Cloyd against the Republic Mutual Fire Insurance Com- 
pany. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

W. D. Vance and Fred Emery, both of Belleville, for appellant. 

James L. Haley, of Sabetha, for appellee. 


FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK v. 
HENRY et al. (three cases). 
CONTINENTAL INS. CO. OF NEW YORK v. LISMAN et al. 
Court of Appeals of Kentucky. 

May 2, 1933. 

60 Southwestern Reporter (2d) 111. 


3. INSURANCE. 

Ordinarily, where policy fixes method of computing loss, that method should 
be followed, and court should so instruct. 

(For other cases, see Insurance, Dec. Dig. §§ 666, 669[12].) 
4. INSURANCE. 

Where hail policy provided that tobacco leaves should be considered totally or 
partially destroyed according to number of punctures of certain size, instruction 
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authorizing recovery as for total destruction of leaf, where leaf was destroyed by 
fewer punctures held not erroneous, since covering situation not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 669[12[.) 

6. INSURANCE. ine ie, 

In suit on hail policy, defense of false swearing in proofs of loss held not 
available, where not pleaded. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

7. INSURANCE. : oo 

That hail insurer’s local agent was informed before policies were written as 
to ownership of half interest in tobacco insured precluded defense of concealment 
of interest. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

8. INSURANCE. E ; ‘ 

Insured held entitled to sue on hail policy providing for arbitration of losses 
as condition precedent to suit, on ground that he had made good-faith attempt to 
comply wih arbitration clause without success, because of dispute as to meaning 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

Appeal from Circuit Court, Webster County. 

Actions by Mason Henry and others, including Buck Walker, and by Mason 
Henry and others, including Clem Laughary, and by Mason Henry and others, 
including R. Laughary, against the Fidelity-Phenix Fire Insurance Company of 
New York, and by R. M. Lisman and another against the Continental Insurance 
Company of New York, which were tried together. From judgments adverse to 
it, the Fidelity-Phenix Fire Insurance Company of New York appeals, and the 
Continental Insurance Company of New York filed a motion for an appeal from 
a judgment against it. 

Judgments reversed and remanded, with directions on appeals of the Fidelity- 


Phenix Fire Insurance Company of New York, and motion for appeal of the 
Continental Insurance Company of New York denied. 


Owen S. Lee, of Lexington, and C. W. Bennett, of Dixon, for appellants. 
Withers & Lisman, of Dixon, for appellees. 
Cay, Justice. 


These cases are before us either on appeal or on motion for appeal from 
judgments rendered in actions to recover on policies insuring tobacco against dam- 
age by hail. 

_[l, 2] At the outset we are met by the contention that the court erred in 
trying the several cases together over the objection of appellants. We are 
committed to the rule that the practice of trying cases together when they arise 
out of the same facts, and the parties are substantially the same, is not only proper, 
but should be encouraged, but even cases coming within the rule should not be 
tried together if it appears that some undue advantage may be obtained by one 
side or the other by reason of the joint trial. Benge’s Adm’r v. Fouts, 163 Ky. 
796, 174 S. W. 510; Sheetinger v. Dawson, 236 Ky. 571, 33 S. W. (2d) 609. Here 
the suits were on separate policies covering separate crops of tobacco. There was 
no identity of issues or of subject-matter. Each case turned on the damage to 
the particular crop involved, and the mere fact that each crop was destroyed by 
the same hailstorm did not produce a situation where the facts were the same. 
Moreover, the plaintiffs in each case had the benefit not only of the evidence of 
damage to their crops, but of the evidence of damage to other crops, the cumulative 
effect of which was to give them an undue advantage over the defendants. We 
are therefore constrained to the view that the court abused a sound discretion in 
trying the cases together. 


As the actions must be tried again, it becomes necessary to pass on other 
questions. 


_ Each of the policies insures “against loss and damage caused directly, imme- 
diately, exclusively, and not consequentially, by hail to growing tobacco.” Among 
other provisions under “Policy Stipulations and Agreements” are the following: 
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“If the total insurance on this crop shall exceed the maximum limits permitted 
hereunder, the company shall on demand refund the premium on such excess. 


“It is understood and agreed that ‘market value’ or anticipated profit or loss 
are not elements in fixing loss or liability under this policy, but loss hereunder 
shall be determined as hereinafter stated. 


“For adjustment purposes, the value of the tobacco per acre hereby insured 
is agreed to be the aggregate amount of limit of liability per acre. In the event 
of the partial loss (regardless of the stage of growth or number of leaves actually 
produced and in evidence at the time of loss), it is agreed that the liability of this 
company shall be a percentage of the aggregate amount of limit of liability per 
acre, calculated as follows: By actual count (using a sufficient number of plants 
to obtain an average) if the tobacco had been ‘topped.’ If the tobacco has not 
been ‘topped’ then by the agreed prospective leaf production of mature plants, 
which is agreed to be the number of leaves at which the plant would be ‘topped’ 
in usual course of cultivation, ascertain the average leaf production per plant of 
the crop. 

“Tt is understood and agreed that the leaf is the unit of value, and the measure 
of damage. The value of each leaf of the crop as fixed by this policy shall be 
ascertained by dividing the total of all insurance carried per acre by the average 
number of matured leaves per plant. For example, if the yield will average 10 
matured leaves throughout the crop, and an average of one leaf per plant is 
destroyed, then 1/10 of the crop is destroyed and the amount of loss and damage 
would equal 1/10 of the total insurance per acre. 


“If a fractional part of one leaf is destroyed, the loss and damage shall be in 
proportion. It is agreed that if a leaf is severed, or practically so, at or near 
the stalk, by hail, and in consequence will not mature, that such leaf: is totally 
destroyed, but if the breakage is a fractional part of a leaf, then the loss and 
damage shall be in proportion. 


“It is hereby understood and agreed that each of the following numbers and 
sizes of hail punctures shall constitute the total destruction of one leaf: 

“Large, (relatively 34 in diameter) 50 punctures to the leaf. 

“Medium, (relatively % in diameter) 15 punctures to the leaf. 

“Small, (relatively 1%4 in diameter) 150 punctures to the leaf. 

“A less number of punctures to the leaf than named herein to be in propor- 
tion as the actual number of punctures to the leaf, of the relative size referred 
to above, bears to the whole number of punctures required to destroy one leaf. 

“In determining the amount of loss and damage, if any, it is understood and 
agreed that the crop of tobacco hereby insured, shall contain the average number 
of sound plants per acre as are usually grown in the same locality. All or any 
part of the crop affected by bad stand, waste land, or the elements (except hail) 
shall be eliminated. Also if all or any part of the crop is seriously affected by 
wildfire, root rot, rust or other disease, that part of crop so affected, shall be 
excluded and this insurance be reduced in proportion.” 

With varying amounts, the instructions in each case are as follows: 

“T. Under the policy sued on the value of the plaintiffs’ crop of tobacco is fixed 
at $100.00 per acre, which is the standard of value you will use in determining the 
measure of damage to the said crop, if you find a verdict for the plaintiffs. 


“II. If you shall believe from the evidence that the tobacco crop of the 
plaintiffs which was covered, if it was, by the policy exhibited in the evidence, 
was damaged as the result of a hail storm on or about the 11th day of August, 
1931, you will find your verdict for the plaintiffs and award them such a sum in 
damages as will, in your opinion, fairly and reasonably compensate them for such 
damage, if any, as you may believe from the evidence was caused directly and 
exclusively by hail, not to exceed $100.00 per acre nor upon the whole case the 
sum of $466.00 the amount claimed in the petition. 


“In arriving at the amount of damage if you find any damage you will 
consider the leaf of the tobacco as the unit of value and the measure of damage: 
and the value of each leaf you will ascertain by dividing the said sum of $100.00 
per acre by the average number of matured leaves per plant. For example: ‘If 
the plants have an average of 10 matured leaves throughout the crop and an 
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average of one leaf per plant is wholly or partially destroyed, then one-tenth of 
the crop is wholly or partially destroyed.’ 


“Unless you believe and find as above provided you will find your verdict for 
the defendants. 


“III. It is agreed and is a part of the policy contract, that there is a total 
destruction of a leaf of tobacco where same has in it, caused by hail, 50 punctures 
approximately 34 inch in diameter, or 75 punctures approximately %4 inch in diam- 
eter, or 150 punctures approximately % inch in diameter, and a less number of 
such punctures to the leaf would damage it in proportion as such less number 
bears to the number required for its total destruction. But if you shall find that 
leaves have been damaged or destroyed by a less number of punctures than above 
set out, you are authorized to compensate plaintiffs for such damage or destruc- 
tion, provided such damage or destruction is due to hail. 


‘““TV. As many as nine jurors may make a verdict in this case, but a verdict 
by less than the whole panel must be signed by those jurors agreeing thereto.” 


In each case the insurance company offered instructions in the language of 
the policy. 


[3, 4] Particular complaint is made of the fact that the court in the admission 
of evidence ruled that the method of fixing the loss prescribed by the policy was 
not exclusive, and that this view of the law was carried into effect by the addition 
of the following to instruction No. 3: “But if you shall find that leaves have 
been damaged or destroyed by a less number of punctures than above set out, 
you are authorized to compensate plaintiffs for such damage or destruction 


provided such damage or destruction is due to hail.” Ordinarily, of course, where 
the method of computing the loss is fixed by the policy, that method should be 
followed, and the court should so instruct (Glandon vy. Farmers’ Mutual Hail Ins. 
Ass'n of Iowa, 211 Iowa, 60, 232 N. W. 804; MclIlrath v. Farmers’ Mutual Hail Ins. 
Ass'n, 114 Iowa, 244, 86 N. W. 310); but, inasmuch as the policy insures against 
damage by hail, we are not disposed to a view that would defeat the purpose of 


the policy and restrict the jury in computing the loss to a method not meeting 
all conditions, and which it would be practically impossible to apply. Under the 
policy there is a total destruction of a leaf of tobacco where it has 50 punctures 
approximately 34 of an inch in diameter, or 75 punctures approximatelw ™% inch 
in diameter, or 150 punctures approximately 4% inch in diameter, and the damage 
by a less number of punctures is in the proportion that such less number bears 
to the number required for total destruction. Hailstones are not always of the 
same size, and do not fall the same distance apart. They may be of such large 
size or may fall together in such a way that very few holes may destroy the entire 
leaf. The policy method meets the situation where the less number of, punctures 
results in the partial destruction of the leaf, or in damage less than that occa- 
sioned by a greater number, but it does not cover a case where a less number of 
punctures completely destroys the leaf, or results in damage greater than that 
ocacsioned by the larger number of punctures mentioned in the policy. That being 
true, it was not error for the court to add to instruction No. 3 the words above 
quoted, and thus provide for a situation to which it was wholy impracticable to 
apply the policy method of computing the loss. 


[5] Another contention is that the court erred in permitting the different 
witnesses to give their estimate of the amount of damage. Unlike other courts, 
we have not adopted the rule that, in actions for damages to crops, where the 
criterion is the market value of that portion of the crop destroyed, opinion evi- 
dence as to the amount of damage is inadmissible, but are committed to the doc- 
trine that witnesses who are farmers may testify to the amount of damages caused 
by flooding. Madisonville, H. & E. R. Co. v. Renfro (Ky.) 127 S. W. 508. 
However, there is room for distinction where it is sought to recover on a_ hail 
policy like the one here involved, for no question of market value is presented, but 
the damage is computed on the percentage basis, and the per cent. or extent of 
the loss is the vital issue and the ultimate fact for the jury to determine. Beam 
y. Farmers’ Union Mutual Hail Ins. Co., 127 Kan. 234, 273 P. 440, 62 A. L. R. 
211. When the rulings of the court are considered in connection with its admon- 
itions to the jury, it may be doubted if there was a sufficient departure from the 
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rule to authorize a reversal. On another trial the court will confine the evidence 
to a description of the actual conditions that the witnesses observed. 

[6, 7] The further point is made that the three Fidelity-Phenix Fire Insur- 
ance policies were voided by false swearing and concealment of interest. With 
respect to the claim of false swearing in the proofs of loss, it is sufficient to say 
that this defense was-not presented by pleading. With respect to the contention 
that the insured concealed from the company the fact that G. L. Withers was a part 
owner of the tobacco, the uncontradicted evidence is to the effect that the local 
agent was informed before the policies were written that Mr. Withers had a half 
interest in the tobacco, and with this knowledge he prepared and signed the policies 
in question. It is clear, therefore, that there was no concealment, and, if any 
mistake in writing the policies was made, it was a mistake of the local agent and 
not that of the insured. 

[8] There is also the insistence that the insured were estopped from prosecut- 
ing the actions because of their refusal to submit to an appraisal of the loss. 
Respecting the appraisal of loss, each of the policies contains the following provi- 
sion; “In the event of disagreement, in case of loss, as to the amount of loss, 
such disagreement shall, at the request of either the company or the insured, be 
ascertained by two competent and disinterested appraisers, whose appointment shall 
be made within ten (10) days after request for appraisal, and shall, if requested, 
be agreed to in writing; the insured and this company each selecting one, and the 
two so chosen selecting a competent and disinterested umpire; the appraisers 
together shall then appraise the matters submitted and, failing to agree, shall 
submit the subject of difference to the umpire; and the award, in writing under 
oath, of any two of them shall be conclusive. The appraisers shall determine the 
amount of loss in accordance with the method provided in this policy and shall 
appraise and make their award separately per acre or part thereof, stating in the 
award the basis upon which the average is arrived at, for which purpose a diagram 
(made by a competent surveyor if requested) shall be used, showing the outline 
and location of the field on which crop is grown, upon which the appraisers shall 
mark the areas similarly damaged, showing the average number and size of punc- 
tures and the tests by which such average was deduced, and such diagram so 
marked shall be made a part of the award. The parties thereto shall pay the 
appraisers respectively selected by them, and shall bear equally the expense of the 
survey, appraisal and umpire. The insured shall have no right of abandonment 
of crop.” 

Some time after the hailstorm, the insurance companies requested an appraisal 
of the loss, and followed it up with a blank form providing for the appointment 
of appraisers. After that the companies appointed as their appraiser a Mr. J. T. 
Wilson, who was an adjuster for the companies, and who had adjusted other losses 
during that season. For this reason the insured insisted that he was not an 
impartial arbitrator, and stated further that it was necessary before signing the 
appraisal agreement that they should reduce to writing the matters to be submitted. 
At the same time they appointed C. L. Ramsey as their appraiser. Later on they 
tendered an appraisal agreement based on their construction of the contract, to 
which the companies did not agree. After that no further steps were taken. View- 
ing the action of the parties in the light of all that occurred, we are constrained to 
the view that the facts of this case bring it within the rule that, where a policy 
provides for an arbitration of losses as a condition precedent to suit on the policy, 
but the parties differ as to the meaning of the policy, and are therefore unable 
to reach an arbitration agreement, the insured may bring an action to recover his 
loss on the ground that he had made a good faith attempt to comply with the 
arbitration clause without success. National Fire Insurance Co. v. Pinnell, 199 
Ky. 624, 251 S. W. 651. It follows that the court did not err in so holding. 

In view of the conclusion of the court, it becomes unnecessary to pass on the 
other grounds urged for reversal. 


_ [9] On the appeal of Continental Insurance Company, appellees make the 
point that this court is without jurisdiction. The point is well taken. The peti- 
tion alleged that the crops of tobacco were damaged in the sum of $473.40, and 
sought a recovery of that amount. It is true that in the first paragraph of its 
answer the insurance company denied that the crops were damaged in that amount, 





448 The Insurance Law Journal, Vol. 81 [Sept., 1933 


or in any other sum, but it went further, and in paragraph 2 of its answer alleged 
“that upon the basis of $100.00 per acre (the amount fixed by the policy) the total 
amount of damage was $220.20,” and admitted in its evidence that “the total loss 
on the six acres figured $220.20.” The amount of the judgment was $400. In the 
circumstances the amount in controversy is the difference between the admitted 
liability of $220.20 and $400, the amount of the judgment, or the sum of $179.80, 
which is insufficient to confer jurisdiction. Rockport Coal Co. v. Carter, 147 Ky. 
50, 143 S. W. 772. 

Wherefore the appeal of the Continental Insurance Company is denied, and 
the judgment is affirmed. 

On the three appeals of the Fidelity-Phenix Fire Insurance Company, the 
judgments are reversed, and the causes remanded for a new trial consistent with 
this opinion. 


TEDESCO et al. v. COLUMBIA INS. CO. OF NEW JERSEY. No. 31925. 
Supreme Court of Louisiana. March 27, 1933. 
Rehearing Denied May 1, 1933. 
148 Southern Reporter 8. 
1. INSURANCE. 

3urden was on plaintiff, in suit on fire policy, not valued, to prove loss 
claimed beyond amount defendant admitted (Act No. 135 of 1900). 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

Proof of loss, being peculiarly within insured’s ability to supply and not 
available to insurer, burden of proving loss was on insured in action on fire 
policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. 

Fire policy, covering piano and moving picture machines, held not valued 
policy; they being movable property incapable of being made immovable by 
nature (Act No. 135 of 1900). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

4. INSURANCE. 

Insured, not demanding payment of amount due under fire policy, could not 
recover attorney's fees and penalties for insurer’s failure to fix and tender amount 
of loss within time required (Act No. 168 of 1908, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. he 

Act imposing penalties for insurer’s failure to adjust and pay loss within 
certain time, being penal in nature, must be strictly enforced, and insured must 
comply stricti juris with every prerequisite to recovery to come within its pro- 
visions (Act No. 168 of 1908, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

‘Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, 
Judge. 

Suit by Giovanni Tedesco and others against the Columbia Insurance Com- 
pany of New Jersey. From a judgment for plaintiffs in an unsatisfactory amount, 
they appeal. 

Affirmed. 

Theo Cotonio, Jr., and Theo Cotonio, Sr., both of New Orleans, ior appellants. 

St. Clair Adams, of New Orleans, for appellee. 

Brunot, Justice. 

This is a suit on a fire insurance policy for the recovery of defendant’s part 
of the risk. The sum sued for is $4,500, with interest thereon, and, under the 
provisions of Act No. 168 of 1908, for penalties and attorney’s fees. dl 

The defendant, in its supplemental answer to the suit, admits that plaintiff 
is entitled to recover from it, under the policy, the sum of $3,855, and it deposited 
that sum in the registry of the court. 
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The suit was tried, and judgment was rendered in favor of the plaintiff for 
the sum admitted to be due, but the demands of the plaintiff for statutory 
penalties and attorney’s fees were dismissed, and the plaintiff appealed. 

Plaintiff owned a moving picture theater on which $15,000 fire insurance was 
written. The risk was distributed among four insurance companies, one of which 
was the defendant company. The policy is what is known as a theater form 
policy. It covers movable and immovable property, and the risk was apportioned 
as follows: $10,000 on the building; $1,700 on the chairs; $800 on the piano; and 
$2,500 on the moving picture machines and their attachments. 

The theater was destroyed by fire. The local agents of the defendant were 
advised thereof, and the defendant’s adjusters informed the plaintiff that they 
were authorized to adjust the loss, and forwarded to him blank forms for proof 
of loss. For reasons which appear to be captious, the plaintiff ignored the ad- 
justers, questioned their authority to act in the premises, and vainly attempted 
to effect an adjustment of the loss with the defendant’s local agents. This atti- 
tude of the plaintiff prolonged the adjustment and settlement of the claim, and 
his disagreement with defendant’s adjusters as to the amount of the loss under 
the policy covering the piano and moving picture machines continued beyond the 
time fixed in section 3 of Act No. 168 of 1908, within which time the adjustment 
of the loss should have been completed and payment thereof made. 

Thereupon defendant’s adjusters conferred with the plaintiff and his attorney, 
and on the day following this conference formally demanded an appraisal of the 
piano and moving picture machines in accordance with the terms of the policy. 
The plaintiff did not accede to this demand, but filed this suit. The defendant 
pleaded prematurity, basing the plea upon quoted agreements and conditions of the 
policy contract. From our view of the case we need not consider this plea. The 
plaintiff does not allege nor does he offer any proof whatever to show that a 
demand was made upon the defendant for payment. Section 3 of Act No. 168 
of 1908 is in part as follows: 

“And should the company fail to pay, within said time the amount due the 
insured under the policy after demand made therefor, such company shall be 
liable to pay the holder or holders of such policy in addition to the amount of 
the loss, 12 per cent damages on the total amount of the loss as may be deter- 
mined by a court of competent jurisdiction together with all reasonable attorney’s 
fees for the prosecution and collection of such loss;” etc. (Italics by the writer.) 

[1] In a well-considered opinion, the learned trial judge of the civil district 
court has correctly disposed of the issues in this case, and we therefore quote 
his opinion with approval: 

_ The matter was submitted to the court after the introduction of the contract 
of insurance relied upon by the plaintiff without further evidence. The theory of 
the plaintiff is that, inasmuch as the defendant admitted certain amounts to be 
due on various items set forth in the policy of insurance, this constituted a 
special defense, and that the burden of proof was on the defendant to show 
that the liability was limited to the amount stated, and not upon plaintiff to 
support the full measure of his claim. 


“Assuming, arguendo, that the policy was not a valued policy as fixed by 
Act No. 135 of 1900, I am unable to find any authority whatever to support 
plaintiff's contention as to the burden of proof, whereas there is ample authority 
to the effect that the burden of proof is on the plaintiff to support his claim in 
its entirety, and he is only relieved therefrom to the extent that the defendant 
admits the validity of the claim; and, inasmuch as the defendant in this case 
admitted the validity of the claim ‘only to a certain amount, necessarily this 
admission must be restricted to that amount, leaving the burden upon plaintiff 
to support his loss beyond this amount. 

_(2] “Additionally, the proof of loss was peculiarly within the ability of the 
plaintiff to supply, and was not available to the defendant, and the plaintiff there- 
tore comes under the additional rule as to the burden of proof that, where the 
means of proof are within his power and not within the power of the opposing 
party, this burden must be met by him. In support of the conclusion reached by 
the court, there are a number of decisions quoted in defendant’s brief, to which 
I refer without the necessity of requoting them herein. 
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[3] “The plaintiff further contends that the policies were valued policies under 
the provisions of Act No. 135 of 1900, and that upon proof of loss the values 
fixed in the policies become absolutely due in their entirety, and that no further 
proof is necessary. This argument would be perfectly sound if, as a matter of 
fact, the policies were valued policies, but, inasmuch as the items in dispute were 
items covering movable property, which were not in any sense immovable by 
nature, and which by their character were incapable of being made immovable by 
nature, they did not and could not come within the provisions of Act No. 135 of 
1900, as that statute only covers property which is immovable by nature. 

[4, 5] “The plaintiff further contends that he was entitled to attorney's fees 
and special penalties, together with interest, because of the failure of the defend- 
ant to comply with the provisions of Act No. 168 of 1908 in fixing the amount 
of loss and tendering same to the plaintiff. It is true that the losses were not 
fixed and tendered within the terms fixed by the said statute, but it is also true 
that there was never any demand made upon defendant to comply with the 
provisions of the act and to pay the amount due under the policies; and, as 
demand is made a prerequisite to the right to recover the penalties, the failure 
to make demand precludes their recovery. The statute in so far as the penalties 
are concerned is, of course, penal in its nature, and must be strictly enforced, and, 
in order to come within its provisions, the plaintiff must have complied stricti 
juris with every prerequisite necessary to recover. This he has failed to do.” 

For the reasons assigned, the judgment appealed from is affirmed at appel- 
lants’ cost. 


GERSHON v. NORTH RIVER INS. CO. 
SAME v. NATIONAL LIBERTY INS. CO. Nos. 31609, 31610. 
Supreme Court of Louisiana. March 27, 1933. 
Rehearing Denied May 1, 1933. 
148 Southern Reporter 10. 
1. INSURANCE. 

Insured’s failure to make and preserve inventory in substantial compliance 
with iron-safe clause defeated right to recover on fire policy. 

The policies involved contained standard iron-safe clause requiring 
assured to take complete itemized inventory of stock on hand at least 
once in each calendar year, and where no inventory is taken within twelve 
calendar months before date of policy, to take one in detail within thirty 
days of issuance, under pain of nullity of policy from such date. The 
clause also bound assured to keep set of books presenting complete record 
of business transacted, including all purchases, sales, and shipments, both 
for cash and credit, from date of inventory, and provided that in event 
of failure to produce such books and inventories for company’s inspection, 
policies should become void. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

2. INSURANCE. 

Inventory covering stock of merchandise in three stores owned by insured 
held not substantial compliance with iron-safe clause of fire policies covering 
stock of merchandise in one of stores. 

The inventory of the merchandise in three stores was not a substan- 
tial compliance with iron-safe clause of fire policies covering one of such 
stores, since it was impossible to tell, by inspecting such inventory, the 
kind, quality, and amount of goods in the store covered by policies. The 
inventory contemplated by iron-safe clause of the fire policies was an 
itemized one from which the quality, quantity, and amount of various 
articles in store could be determined as of date when inventory was taken. 
(For other cases, see Insurance, Dec. Dig. § 335[2]. 

3. INSURANCE. 

Where insured could not produce inventery of merchandise complying witi 
iron-safe clause of fire policies, his offer to supply an inventory by evidence 
showing character, kind, and quality of goods destroyed by fire and value thereof 
was properly rejected. 
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Insured’s offer of such evidence was properly rejected, because in- 
sured could not, over insurance companies’ objections, build up inventory 
on witness stand by parol evidence and such evidence as he could obtain 
to take place of inventory prescribed in policies. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Separate suits by Sam Gershon against the North River Insurance Company 
and against the National Liberty Insurance Company. From adverse judgments, 
plaintiff appeals. 

Affirmed. 

Weiss, Yarrut & Stich, of New Orleans, for appellant. 

St. Clair Adams, of New Orleans, for appellees. 

OveERTON, Justice. 


These cases have been argued and submitted as one case. The issues in each 
are identical. Both suits are brought to recover on fire insurance policies, cover- 
ing the merchandise, consisting principally of dry goods, notions, and all other 
merchandise incidental to the business of the insured, including boxes and pack- 
ages containing the same, all while contained in the one-story, brick, slate roof 
building, situated at No. 1532 Dryades street, New Orleans, La. 

The merchandise contained in the store was destroved by fire, with the excep- 
tion of a few dresses, which were sold by a salvage company for $291.1% net to 
plaintiff. The defendants refused to pay the policies on the ground that there was 
a breach of the iron-safe clause, forming part of the policies. This breach con- 
sisted, among other things, of the failure on the part of plaintiff to keep and 
produce such an inventory of the merchandise in the store from which it could be 
determined, at the time the iriventory was taken, the amount, kind, and quality 
of the merchandise therein. 


At the outset of the trial of the case, plaintiff called to the stand a witness, 
named Meyer Botofsky, who is a certified public accountant. After a few pre- 
liminary questions, plaintiff undertook to identify the inventory as covering the 
merchandise destroyed. Plaintiff then offered the inventory in evidence, which 
was dated November 1, 1930, and concerning which the identification was sought 
to be made. Thereupon, defendants, with the permission of the court, preparatory 
to making an objection to the admissibility of the inventory tendered, cross- 
examined the witness. This examination brought out that plaintiff had three places 
of business in the city of New Orleans, one on Dryades street, which is the one 
in which the fire occurred, one on Baronne street. and still another on Canal 
street: the last two not being covered by these policies. It also appeared from 
this examination that the inventory was an inventory of all three stores, so made 
that it was impossible to tell from it what merchandise was in any one of the 
stores, or to inform one’s self of the quantity, quality, or amount of merchandise 
in any one of the stores, or what particular merchandise was in any one of them. 

Defendants objected to the introduction of the inventory “on the ground 


that it does not comply with the iron safe clause, for the reason that it is not a 
complete, itemized inventory, in that it contains an inventory of three stores and 
there is no itemization, even in respect to any of the stores, and furthermore, on 
the ground that it is physically and humanly impossible to tell from that inven- 
tory or in any other way what goods, in kind, quality, and quantity, were at the 
Fifth Avenue Shop”; this being the name of the Dryades street store, where the 
stock was destroyed. 

After argument, the court sustained the objection, and defendants then 
moved for judgment in both cases. Following argument on the motion, this en- 
try was made by the court: 

“Counsel for the plaintiff now states to the court that he is prepared to go 
on with his case and to tender evidence to show the character, kind, and quality 
of the goods destroyed by the fire at 1532 Dryades Street, and the value thereof. 
Counsel for the defendant objects to any such testimony on the grounds hereto- 
fore stated and for the same reasons that the court gave [which cover six and a 
half pages of the record] in maintaining his first objection. The court thereupon 
sustains the objection of counsel for the defendant and states to counsel for the 


vy 
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plaintiff that the same objection would be made and the same ruling entered as 
to all other evidence of a similar kind, and thereupon, by common agreement of 
the court and counsel for plaintiff and defendant, it is agreed that all the rights 
of the plaintiff on appeal shall be as fully preserved by this ruling and this agree- 
ment as if a thousand questions were asked and objected to and the objections 
sustained by the court.” 


The policy contains the standard iron-safe clause. It is unnecessary to re- 
produce the clause here. Suffice it to say that the clause binds the assured to 
take a complete itemized inventory of stock on hand at least once in each cal- 
endar year, and where no inventory has been taken within twelve calendar 
months prior to the date of the policy, to take one in detail within thirty days 
of the issuance of the policy under pain of the nullity thereof. The clause also 
binds the assured to keep a set of books, which shall clearly and plainly present 
a complete record of business transacted, including all purchases, sales, and ship- 
ments, both for cash and credit, from the date of the inventory. In the event 
of the failure to produce such set of books and inventories for the inspection of 
the company, the clause provides that the policy shall become null and void, and 
that the failure shall constitute a perpetual bar to any recovery thereon. 


[1] The iron-safe clause must be complied with substantially to entitle the 
insured to recover. Such is the contract between the parties. The reasonable- 
ness of the clause and its binding effect have been recognized by this and other 
courts repeatedly. It is a necessary clause in a fire insurance policy on stock in 
trade, to the end that a just settlement of the loss may be made, should the mer- 
chandise :nsured be destroyed by fire during the term of the policy. Davis v. 
National Fire Insurance Co., 169 La. 63, 124 So. 147; Stovall v. Sterling Fire 
Insurance Co., 163 La. 284, 111 So. 707; Lucille Ladies’ Ready-to-Wear, Inc., v. 
Glens Falls Insurance Co., 168 La. 696, 123 So. 295; Thompson y. State Assurance 
Co., Ltd., 160 La. 683, 107 So. 489; Manuel v. Stuyvesant Ins. Co., 156 La. 813, 101 
So. 152; St. Landry Wholesale Mercantile Co. v. New Hampshire Fire Ins. Co., 
114 La. 146, 38 So. 87, 3 Ann. Cas. 821; Germier v. Springfield Fire & Marine In- 
surance Co., 109 La. 341, 33 So. 361; Royal Insurance Co. v. Kline Bros & Co. 
(C. C. A.) 198 F. 468; Southern Fire Insurance Co. v. Knight, 111 Ga. 622, 629, 
630, 36 S. E. 821, 824, 52 L. R. A. 70, 78 Am. St. Rep. 216. 

Since the requirement as to the making and preserving of an itemized in- 
ventory is a part of the iron-safe clause, which is material in ascertaining the 
loss in the event of fire, it follows that the foregoing authorities are pertinent to 
show that the failure to make and preserve the inventory, in substantial accord 
with the clause, is fatal to the right to recover on the policy. 

[2] The foregoing being true, we have no hesitancy in holding that the trial 
judge was correct in sustaining the objection urged to the inventory, such as it 
was, that plaintiff offered. The inventory offered was no inventory at all, to all 
practical purposes, of the merchandise in the Dryades street store, but an inven- 
tory of three stores, of which the Dryades street store was one, from which it 
was impossible to tell, by inspecting it, the kind, quality, and amount of goods 
in the store named. The defendants herein were not concerned with what was 
in all three stores, but only with what was in the Dryades street store—the stock 
in which they had insured against fire. Such an inventory was not in substantial 
accord with the requirement of the policies. The inventory contemplated by 
those instruments was an itemized one from which the quality, quantity, and 
amount of the various articles in the store could be determined as of date when 
the inventory was taken. With such an inventory, books, properly kept, would 
have enabled defendants to determine on the date of the fire what was in the 
store and what the loss was—and this data plaintiff bound himself to keep and 
produce. Pee 

[3] The offer made by plaint:ff, when the motion for judgment was under 
consideration, does not appeal to us as tendering any evidence, touching the re- 
quired inventory, which would call upon the court below to receive it. Plaintiff 
made no tender of another inventory, supposed to comply with the terms of the 
policy, which it may be presumed he would have done, had he had such an in- 
ventory. The only offer he made was that, if the trial were proceeded with, he 
would tender evidence, without specifying its nature, “to show the character, 
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kind and quality of the goods destroyed by the fire at 1532 Dryades Street, and 
the value thereof.” This general offer was made in the face of the fact that 
plaintiff had failed to establish a condition precedent to recovery, namely, the 
taking of a proper inventory. We infer that he had no inventory of the mer- 
chandise in the store on Dryades street to offer, but proposes to supply an in- 
ventory by means of parol evidence, invoices, and perhaps by the use of another 
inventory, said to exist, taken some ten months prior to the first, being an in- 
ventory of the Dryades street store and of another store, made confusedly, as 
if the two stores were one, on the order of the rejected inventory, or perhaps of 
some partial and incomplete inventory, not suggested by the record. 

None of such evidence is admissible. Plaintiff has not the right, over the 
objection of defendants, to build up an inventory on the witness stand, by parol 
evidence and such data as he may obtain, to take the place of the inventory, 
prescribed in the policies, which policies are the contracts between the par- 
ties, and force it upon defendants against their will. As was said in Phenix 
Insurance Co. v. Dorsey, 102 Miss. 81, 58 So. 778, 780, involving a similar ques- 
tion: 

“No amount of evidence, however convincing, as to the value of the goods 
lost, can suffice to abrogate the covenant [referring to the requirement as to in- 
ventory]. * * * The courts will not attempt to limit the right of contract, and 
no court can make a contract which was never agreed to by the parties to the 
contract. Courts are not authorized to modify, add to or subtract from the 
terms of a valid contract, and this contract, providing for an inventory, was en- 
tirely valid, imposed no hardship, but provided a business method whereby the 
rights of the parties could be ascertained and adjusted.” 

In St. Landry Wholesale Mercantile Co. v. New Hampshire Fire Insurance 
Co., 114 La. 146, 38 So. 87, 88, 3 Ann. Cas. 821, where the argument was made that 
the iron-safe clause, in so far as it relates to the inventory, was sufficiently com- 
plied with, in that projet, not intended as the inventory called for by the policy, 
a summary of which was entered in the books, from which an inventory ap- 
proximately complete could be made from them, the projet having been destroyed 
by the fire, the court said, in reply to the argument, that: 

“The argument now presented amounts to a proposition that the court shall 
dispense with the contract as made, and enforce upon the parties thereto, at the 
suggestion and for the benefit of one of them, and against the will and to the 
detriment of the other, a contract into which they have never entered.” 


Our conclusion is that the court did not err in sustaining the objection to 
the general offer made by plaintiff. This being our conclusion, the record called 
for the rejection of plaintiff’s demands, and these demands the court rejected. 

The judgment in each of these cases is affirmed. 


PETERSON v. PACIFIC FIRE INS. CO. OF NEW YORK. No. 14572. 
Court of Appeal of Louisiana. Orleans. May 22, 1933. 
148 Southern Reporter 283. 
1. INSURANCE. 


Insurer pleading forfeiture of fire policy because property was mortgaged 
could prove mortgage, notwithstanding absence of averment that mortgage in- 
creased moral hazard within statute (Act No. 222 of 1928). 


Under Act No. 222 of 1928, prov:ding that no fire policy shall be de- 
clared void for breach of any representation or warranty unless breach 
increases either moral or physical hazard, question of whether there is 
increase in physical hazard may well be considered question of fact to 
be alleged and proved like any other fact, but this is not true of moral 
hazard, for a state of mind is not susceptible of evidentiary proof, and 
hence it is sufficient to allege existence of mortgage and to argue there- 
from that moral hazard has been increased, since there is no other fact 
that could be alleged or proved which would be of any assistance in 
reaching conclusion that hazard had been increased. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
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2. INSURANCE. ; a — 

Insurer issu:ng fire policy without inquiring concerning incumbrances did not 
thereby waive provision forfeiting policy if property was mortgaged (Act No. 
105 of 1898). 

(For other cases, see Insurance, Dec. Dig. § 389[3].) 

3. INSURANCE. , ; 

Mortgage on only part of insured property did not forfeit fire policy under 
provision for forfeiture, if “subject of insurance” be mortgaged. 

(For other cases, see Insurance, Dec. Dig. § 283[5].) 

Appeal from Cvil District Court, Parish of Orleans; Wm. H. Byrnes, Judge. 

Suit by Joseph S. Peterson against the Pacific Fire Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Amended and affirmed. 

Deutsch & Kerrigan & Burke, of New Orleans, for appellant. 

Dresner & Dresner, of New Orleans, for appellee. 


BEEBE v. MICHIGAN BANKERS’ & MERCHANTS’ MUT. FIRE INS. CO. 
No. 106. 
Supreme Court of Michigan. 
May 16, 1933. 
248 Northwestern Reporter 578. 
1. INSURANCE. 

Fire insurer waived forfeiture for failure to pay second annual premium by 
accepting and retaining partial payment and leading insured ‘to believe that policy 
was still in force. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

2. INSURANCE. 

Burden was upon fire insurer to prove cancellation of policy subsequent to 
acceptance of partial premium payment. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

3. INSURANCE. 

Evidence in action on fire policy supported finding that fire insurer had not 
sustained burden of proving cancellation after acceptance of partial premium pay- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from Circuit Court, Eaton County; Russell R. McPeek, Judge. 
Action by O. L. Beebe against Michigan Bankers’ & Merchants’ Mutual Fire 


Insurance Company. From judgment for plaintiff, defendant appeals. 
Affirmed. 


Argued before the Entire Bench. 
William J. Branstrom, of Fremont, for appellant. 


Rarden & Rarden, of Greenville (Benn M. Corwin, of Grand Rapids, of coun- 
sel), for appellee. 


RORICK v. STATE MUT. RODDED FIRE INS. CO. OF MICHIGAN. No. 96. 
Supreme Court of Michigan. May 16, 1933. 
248 Northwestern Reporter 584. 


1. INSURANCE. 
One who was held out by mutual fire insurance company as its agent was 

agent of insurer, not of insured, in receiving application and collecting premiums 

and forwarding application to insurer, which was bound by agent’s knowledge. 

e (For other cases, see Insurance, Dec. Dig. § 98.) ‘ 

2. INSURANCE. 


Mutual fire insurer’s denial of liability relieved insured from compliance with 
arbitration clause. 


(For other cases, see Insurance, Dec. Dig. § 576[2].) 
3. INSURANCE. 


Where person held out by mutual fire insurance company as its agent received 
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application for policy, surveyed property, and accepted payment of premium, 
insurer was liable for loss. : 

(For other cases, see Insurance, Dec. Dig. § 78.) 

a from Circuit Court, Lenawee County, in Chancery; G. Arthur Rath- 
bun, Judge. 

Suit by Casper H. Rorick against the State Mutual Rodded Fire Insurance 
Company of Michigan. From decree for plaintiff, defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Leibrand & Leibrand, of Bay City, for appellant. 

J. W. Helme, of Adrian, for appellee. 


COMMERCIAL UNION ASSUR. CO., Limited, OF LONDON, ENGLAND v. 
BURLINGTON COUNTY TRUST CO. et al. 
District Court of New Jersey, Burlington County. Feb. 17, 1933. 
166 Atlantic Reporter 479. 
1. INSURANCE. 

“Proviso” in fire insurance policy implies condition, unless subsequent words 
change it to covenant. 

Word “provided” has beer defined as it being provided; on condition; 
with the stipulation; with the understanding; if; and the word “if” as 
synonym of “provided.” 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Provision in mortgage clause attached to fire policy relating to payment of 
premiums held not absolute agreement by mortgagees to pay premium if not 
choosing to continue insurance. 

Mortgage clause attached to fire policy contained the usual provision 
that the interest of the mortgagee or trustee should not be invalidated by 
any act or neglect of the mortgagor or owner of the property, provided 
“that in case the mortgagor or owner shall neglect to pay any premium 
due under this policy, the mortgagee (or trustee) shall, on demand, pay 
the same.” 

(For other cases, see Insurance, Dec. Dig. § 182.) 


3. INSURANCE. 

Mortgagees, under mortgage clause attached to fire policy, held not liable for 
premiums on mortgagor’s default and insurer’s failure to give notice of cancel- 
lation. 

Mortgage clause made provision for cancellation by insurance company 

ten days after violation of terms of policy, or ten days after giving of 

notice to mortgagee. The insurance company permitted the policy to run 

for the entire term without payment of premiums, and without notice to 

the mortgagee or trustees of any kind. 

(For other cases, see Insurance, Dec. Dig. § 182.) 


Action by the Commercial Union Assurance Company, Limited, of London, 
England, against the Burlington County Trust Company and another. 

Judgment in favor of the defendants. 

Joseph C. Haines, of Camden, for plaintiff. 

‘ ~— Curry & Purnell, of Camden, for defendant Cinnaminson Bank & 
rust Co. 

William D. Lippincott, of Camden, for defendant Burlington County Trust Co. 

MaATHEws, Judge. 

The plaintiff brings this action against the defendants to recover the premium, 
on an insurance policy for $20,000, which premium amounts to $235.60. The facts 
were submitted to the court by stipulation, and, so far as are pertinent to a 
determination of the legal question involved, are as follows: 

The policy was issued by the plaintiff to the assured, John S. Warner Com- 
pany, on premises owned by that company in Palmyra, N. J., and ran for a period 
of one year from December 29, 1930. No loss occurred during the period covered 
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by the policy. The policy in question had attached to it two New Jersey standard 
mortgagee clauses, one in favor of the defendant Burlington County Trust Com- 
pany as first mortgagee (or trustee), as its interest might appear, and the other 
in favor of the Cinnaminson Bank & Trust Company, trustee, for second mort- 
gage bondholders, as second mortgagee (or trustee), as its interest might appear. 
The important section of these clauses (which are identical except as above men- 
tioned) is as follows: 

‘““* * %* And this insurance, as to the interest of the mortgagee (or trustee) 
only herein, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the within-described property, nor by any foreclosure or other proceed- 
ings or notice of sale relating to the: property nor by any change in the title or 
ownership of the pfoperty, nor by the occupation of the premises for purposes 
more hazardous than are permitted by this policy; Provided, that in case the 
mortgagor or owner shall neglect to pay any premium due under this policy, the 
mortgagee (or trustee) shall, on demand pay the same. 

“Provided also, that the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come 
to the knowledge of said mortgagee (or trustee) and, unless permitted by this 
policy, it shall be noted thereon and the mortgagee (or trustee) shall, on demand, 
pay the premium for such increased hazard for the term of the use thereof; 
otherwise this policy shall be null and void.” 

The policy, with the two clauses attached, was delivered to the defendant 
Burlington County Trust Company and remained in its possession during the 
term thereof. The premium sued for has never been paid to the plaintiff either 
by the assured or by either of the defendants, and no notice of cancellation was 
served upon the assured or either of said defendants during the term of the 
policy, and the policy remained alive and effective during the entire term for 
which it was written. Demand for payment of the premium was made by the 
plaintiff upon the defendant Burlington County Trust Company on May 9, 7932, 
and upon the defendant Cinnaminson Bank & Trust Company, as trustee, on 
August 16, 1932. No previous demand has ever been made by the plaintiff upon 
either of the defendants for the payment of the premium, the defendants were 
never informed by the plaintiff of the nonpayment of the premium, nor had 
defendants knowledge of such nonpayment prior to those dates. 

There are further stipulations of facts which I do not think essential to a 
decision to the point involved. 

Defendant Cinnaminson Bank & Trust Company raises no question as to its 
being bound by the clause in any event under the above circumstances, but both 
defendants in a combined brief seem to take the position that they are bound 
thereby, leaving the sole question in the case the construction to be placed upon 
the wording of the mortgagee clause so far as the issue in this case is concerned. 
The policy itself is not made part of the stipulation, and the court, therefore, has 
no knowledge of the contents thereof. 

The question involved, while it appears to be one of considerable importance, 
seems, strangely, to be a novel one in this state. Counsel for both plaintiff and 
defendants have cited authorities from other states passing upon the construction 
of this standard form of clause, those cited by one being in direct opposition to 
those cited by the other. 

Of the cases cited by both parties, the one which comes closest in referring 
to the question, in this state, is that of Hare v. Headley, 54 N. J. Eq. 545, at 
page 558, 35 A. 445, 450, cited by the plaintiff, in which the court says, apparently 
referring to the additional insurance given to the mortgagee under policies con- 
taining such clauses as these, or where separate contracts of insurance have been 
made between the insurance company and the mortgagee (it is not quite clear 
which): “For this additional insurance the mortgagee has, in this case, given 
additional consideration, viz. its own personal obligation to the insurance com- 
pany to pay the premiums on demand if the mortgagor did not.” 

The case, however, was one involving the right of subrogation upon the part 
of the insurance company upon paying its obligation to the mortgagee under a 
policy for which the premium had been admittedly paid by the owner. It seems 
to me that the most that can be meant by this language of the court is that, if 
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the mortgagee desired the continued protection provided for in the clause, it must, 
upon failure of the owner to pay the premium, pay that premium itself. 

In the first place, the contract is obviously made between the owner and the 
insurance company for the benefit of third parties (mortgagees) as well as the 
owner. That the owner is obligated to pay the premium or consideration in the 
first instance at least is apparent from the wording of the clause. It is obvious, 
however, that the terms of the contract for the benefit of the mortgagees are 
somewhat broader than that for the benefit of the owner. but this could of itselt 
in no way create any liability on the part of the mortgagees or either of them to 
pay the premium. Such liability, if it exists, must be ascertained in this case from 
the construction to be put upon the clause in auestion, and must be clearly demon- 
strated. 

If the proviso in the clause be given the interpretation of an absolute contract 
to pay the premium upon failure of the owner to do so, it is perfectly obvious 
that that liability would arise the very instant the premium was due and payable 
by the owner, the owner failed to pay, and demand was made upon the mort- 
gagees and would continue for the statutory period of six years. If demand were 
not made promptly, it might become a question as to when demand should have 
been made. Hence, in the first contingency noted, the plaintiff could sue defend- 
ants immediately, they would be forced to pay, and their redress would appar- 
ently be only by separate action against the owner or by including the amount in 
foreclosure proceedings. Obviously, they would have no right to cancel the policy 


and take out their own insurance. What further complications might arise where 
the mortgagees had assigned their mortgages or foreclosed them it is not neces- 
sary to discuss, but they will immediately occur to mind as presenting difficulties 
resulting from such an absolute liability to pay the premiums which leads one to 
the conclusion that the assumption of such a liability must be clearly expressed to 
be held to be intended. 


[1] A proviso always implies a condition, unless subsequent words change it 


to a covenant. Bouv. Law Dict. vol. 3, page 2761. Likewise is that the effect to be 
given in ordinary usage. Webster’s New International Dictionary, Meriam Edition, 
1927. This latter dictionary also gives as the definitions of the word “provided” 
the following: “It being provided; on condition: with the stipulation; with the 
understanding; if * * *”; and gives the last word, “if,” 
“provided.” 

[2, 3] Without going into any detailed discussion of the cases cited from 
the other states, it seems to me that the proper construction to be placed upon 
the clause in question, from the foregoing as well as considering the remainder 
of the contract, is that that portion of it which provides that, in case the mort- 
gagor or owner shall neglect to pay the premium, the mortgagee (or trustee) 
shall pay the same on demand, following as it does the terms waiving certain 
conditions which it may reasonably be assumed would otherwise invalidate the 
policy, and following also the word ‘ ‘provided” after a semicolon, constitutes solely 
a proviso or condition upon the performance of which such waiver will be 
effective, and cannot from the wording of the entire mortgagee clause be con- 
strued to be an absolute agreement or covenant upon the part of the mortgagee 
or trustee to pay the premium if it does not choose to do so and continue the’ 
insurance. The clause makes provision for cancellation by the plaintiff insurance 
company ten days after the violation of the terms of the policy, or ten days after 
the giving of notice to the mortgagee so far as the mortgagee is concerned. If 
it gives such notice, the mortgagee has the choice of paying the premium, if 
that be a violation of the terms of the policy, and taking advantage of the con- 
tinuation of the provisions of the mortgagee clause during the period of the 
policy. If it does not choose to do so, it loses the benefit of the contract under 
the terms of the proviso, if the insurance company cancels the policy. If the 
insurance company does not choose to cancel the policy or give the notice, it 
cannot thereby convert what is an option on the part of the mortgagee under 
certain circumstances into an absolute obligation. 

Judgment will be entered of no cause for action against the plaintiff and in 
favor of both defendants. 


as a synonym of 
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MIDWOOD SANATORIUM v. FIREMEN’S FUND INS. CO.’OF SAN 
FRANCISCO et al. 
Court of Appeals of New York. 
April 11, 1933. 
185 Northeastern Reporter 674. 
1. INSURANCE. 

Fire so damaging building that it cannot be repaired or rebuilt causes entire 
loss, though part remains standing (Code of Ordinances of City of New York, 
c, 5, art. 5, 693}. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

2. INSURANCE. 

Fire so damaging building that it cannot be repaired or rebuilt causes entire 
loss, even though rebuilding or repair is prohibited by law (Code of Ordinances of 
City of New York, ¢. 5, art. 5, § 93). 

(For other cases, see Insurance, Dec. Dig. § 493.) 

3. INSURANCE. 

Insurer cannot avail itself of option of rebuild if law prevents rebuilding, nor 
can owner’s loss or damage be measured by cost of repairs which he is forbidden 
to make (Code of Ordinances of City of New York, c. 5, art. 5, § 93). 

(For other cases, see Insurance, Dec. Dig. § 595.) 

4. INSURANCE. 

Insurer must pay full amount of loss actually caused to owner by reason of 
law forbidding rebuilding or repair. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

5. INSURANCE. 

Insurer under policy limiting liability to cost of repair, without allowance for 
any increased cost by reason of ordinance or law, was liable only for cost of 
repair. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 

6. INSURANCE. 

Owner’s demolition of building before expiration of period within which 
insurer might exercise option to repair did not relieve insurer from liability for 
costs of repairs, where insurer failed to give notice that it chose to exercise 
option. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by the Midwood Sanatorium against the Firemen’s Fund Insurance 
Company of San Francisco and others. Judgment of the Trial Term entered 
on the verdict of a jury in favor of plaintiff was reversed, and complaint dismissed 
by the Appellate Division (236 App. Div. 760, 259 N. Y. S. 492), and plaintiff 
appeals. 

Reversed, and a new trial granted. 

Herman Mendes and George Lessall, both of Brooklyn, for appellant. 

Frederic C. Pitcher and Ruth I. Wilson, both of New York City, for respond- 
ent. 

LEHMAN, Judge. 

The defendant Firemen’s Fund Insurance Company of San Francisco issued 
a policy of fire insurance on premises owned by the plaintiff and occupied by it as 
a sanitarium. The building covered by the policy is a frame structure erected 
within what is known as a “fire district” in the city of New York. Under the 
ordinances of the city of New York, existing frame buildings erected within such 
districts are legal, but any existing frame building which may be in need of 
structural repairs to an amount greater than 50 per cent. of its value exclusive of 
the foundations “shall not be repaired or rebuilt, but shall be taken down.” Chap- 
ter 5, art. 5, § 93. 

The plaintiff's building was damaged by fire on June 12, 1928. The damage 
was confined to the roof and upper part of the building. Estimates of the dam- 
age varied from $6,500 to $8,800. Before the proofs of loss were filed or any 
friendly agreement arrived at as to the amount of damage done by the fire, the 
plaintiff received a letter signed by the superintendent of buildings, which stated: 
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“Due to the fact that this building is a frame construction and having inadequate 
means of egress in the event of fire, you are hereby directed to have the building 
vacated and its use as a sanitarium discontinued.” Thereupon the plaintiff 
arranged to have the building demolished and a fireproof building constructed. 
Before the work was begun, the defendant wrote to the plaintiff a letter which 
reads as follows in part: “It is stated that you intend to tear down the present 
structure and rebuild on modern lines. May we suggest, assuming this to be true, 
that you defer this action until after the companies can exercise their rights to 
either repair the damage or have an appraisal. While we trust you do not con- 
template this action, we beg to advise you that such a course on your part will be 
given such legal effect as it is fairly entitled to. * * * This is written without 
any admissions or waivers but simply to put you on notice of our view of the 
present status of the case, and to hope that we may reach a friendly agreement 
as to amount of value and loss.” Disregarding this letter, the plaintiff proceeded 
to demolish the building, and brought this action against the defendant, claiming 
that it is entitled to recover from the insurance company for the total loss or 
destruction of the building, and not merely the cost of repairing or replacing the 
damaged portions. 

[1-5] A fire which so damages a building that it cannot be repaired or rebuilt 
causes a loss to the owner of the entire value of the building, even though part 
of the building remains standing. That is as true in a case where the state 
prohibits rebuilding or repair as it is where physical conditions make such rebuild- 
ing or repair impossible. Where a policy insures an owner against alt loss or 
damage caused by fire, but reserves to the insurer an option to rebuild instead of 
paying the loss caused by the fire, the insurance company cannot avail itself 
of its option if the law prevents rebuilding, nor can the owner’s loss or damage be 
measured by the cost of repairs which he is forbidden to make. In such cir- 
cumstances it has been held that the insurer must pay the full amount of the 
loss actually caused to the owner. Palatine Ins. Co. v. Nunn, 99 Miss. 493, 55 
So. 44; Brady v. Northwestern Ins. Co., 11 Mich. 425; Hewins v. London Assur. 
Corp., 184 Mass. 177, 68 N. E. 62. In this case the evidence shows that the dam- 
aged portion of the building could be repaired or replaced with material of like 
kind and quality without violation of any municipal ordinance of the city of New 
York, but that, if such repairs or replacements were made, the owner would not 
he allowed to occupy the building as a sanitarium, and that the building could 
not profitably be used for any other purpose. The ordinances of the city of 
New York required a different form of construction and better means of egress 
for buildings used for the care of the sick; and, though the city authorities had 
not previously objected to continued occupancy by the plaintiff of a building which 
did not comply with such requirements, they would not grant any permit for 
such occupancy after repairs necessitated by the fire were made. The Appellate 
Division has held that under such circumstances the owner has not suffered a total 
loss of the value of the building. Strong argument could be made in support 
of that conclusion, but it is unnecessary to decide such question, for by the terms 
of the policy the insurance company has agreed to pay loss and damage to the 
premises by fire “but not exceeding the amount which it would cost to repair or 
replace the same with material of like kind and quality * * * without allowance for 
any increased cost of repair or reconstruction by reason of any ordinance or law 
regulating construction or repair.” The owner accepted that limitation upon the 
liabilty assumed by the insurer. In no event can it be entitled to more than such 
cost. In all the cases cited above, the policies contained no such limitation on the 
liability assumed by the insured, except one policy, among several, in Hewins 
v. London Assur. Corp., supra, and there the court enforced that limitation. The 
defendant clearly cannot be held to any liabilty beyond that which it assumed. 

[6] The Appellate Division has gone further, and held that the defendant has 
been released even from that liability, because the plaintiff by premature demoli- 
tion of the building deprived the defendant of its right at its option to take the 
Property at its appraised value or to repair, rebuild, or replace it with other of 
like kind and quality. In this the Appellate Division erred. The defendant, it is 
true, had an option to substitute, for its primary obligation pay the loss or damage 
caused by fire, an obligation to take the property at its appraised value, or to repair 
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the damage itself. A&tna Ins. Co. v. Phelps, 27 Il. 71, 81 Am. Dec. 217. It could 
not avail itself of its option without giving notice that it chose to do so. 2 Wil- 
liston on Contracts, § 894. It has given no such notice, and has not substituted 
either optional obligation in place of its primary obligation. The rule that a party 
to a contract cannot insist upon performance of a condition precedent where he 
has,.rendered such performance impossible or futile (2 Williston on Contracts, § 
767) has no application here. Notice was necessary to make the option available 
as a right. The plaintiff has not made performance of that condition impossible. 
Cf. Eliot Five Cents Sav. Bank v. Commercial Assur. Co., 142 Mass. 142, 7 N. 
E. 550. If the defendant had chosen to give notice that it would exercise its op- 
tion to substitute one of the optional obligations in place of the primary obligation, 
even after the plaintiff had rendered performance of such optional obligation im- 
possible, then the defendant might have been in a position to say that it could 
no longer be called upon to perform its primary obligation to pay the loss or dam- 
age caused by fire, and could not be called upon to pay damages for failure to per- 
form its substituted obligation because the plaintiff had rendered such perform- 
ance impossible. It is not in a position to claim release from its primary obliga- 
tion when it has failed to give the notice which was a condition precedent to any 
right to make such substitution. The plaintiff has not breached any covenant 
which constituted a condition precedent to liability on the part of the defendant, 
and the defendant has not chosen to avail itself, as it might have done by proper 
notice, of its right to substitute a secondary obligation for its primary obligation. 
The plaintiff may therefore enforce the defendant’s promise to pay the loss or 
damage caused by the fire to the extent not exceeding the amount which it would 
cost to repair or replace the damaged property with material of like kind and 
quality. Davis v. Grand Rapids Fire Ins. Co., 15 Misc. 263, 36 N. Y. S. 792, affirm- 
ed 157 N. Y. 685, 51 N. E. 1090. 

The judgment should be reversed, without costs, and a new trial granted. 

Pound, C. J., and Crane, Kellogg, O’Brien and Crouch, JJ., concur. 

Hubbs, J., not sitting. 

Judgment reversed, etc. 


GRIGG v. JEFFERSON STANDARD LIFE INS. CO. et al. No. 520. 
Supreme Court of North Carolina. May 10, 1933. 


169 Southeastern Reporter 219. 
INSURANCE. 

Evidence that trust deed grantee applied proceeds of fire policies to payment 
of cost of new building, erected to replace burned building, in accordance with 
agreement, precluded grantor from recovering proceeds from grantee. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 


Appeal from Superior Court, Lincoln County; Schenck, Judge. 

Action by W. E. Grigg against the Jefferson Standard Life Insurance Com- 
pany and another. From the judgment, plaintiff appeals. 

Affirmed. 

This is an action to recover of the defendant Jefferson Standard Life Insur- 
ance Company the sum of $10,000, the proceeds of two checks, each for the sum 
of $5,000. These checks, both payable to the plaintiff and the Jefferson Stan- 
dard Life Insurance Company, jointly, were issued by certain fire insurance 
companies in payment of the loss sustained by the plaintiff resulting from the 
destruction by fire of a building owned by the plaintiff and others, and conveyed 
by them to the defendant Julian Price, trustee, to secure the payment of their 
note payable to the said Jefferson Life Insurance Company. Both checks, each 
indorsed by the plaintiff, were delivered to and collected by the defendant Jeff- 
erson Life Insurance Company. 

From judgment as of nonsuit, at the close of all the evidence, dismissing the 
action, the plaintiff appealed to the Supreme Court. 

Louis A. Whitener, of Hickory, and C. R. Jonas, of Lincolnton, for appellant. 

Brooks, Parker, Smith & Wharton, of Greensboro, and Kemp B. N:xon and 
A. L. Quickel all of Lincolnton, for appellees. 

Per Curiam. ; 

Prior to the commencement of this action, the plaintiff, having first indorsed 
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the same, delivered to the defendant Jefferson Standard Life Insurance Com- 
pany two checks, each for the sum of $5,000; both checks being payable to the 
order of the plaintiff and the said Jefferson Standard Life Insurance Company, 
jointly. These checks had been issued by certain fire insurance companies in 
payment of the loss sustained by the plaintiff resulting from the destruction by 
fire of a building situate in the town of Lincolnton, N. C., and owned by plaintiff 
and his son. The policies covering said building had been duly assigned by 
plaintiff to the Jefferson Standard Life Insurance Company, in compliance with 
provisions in a deed of trust executed by plaintiff and others to the defendant 
Julian Price, trustee, to secure the payment of a note payable to the sazd Jeffer- 
son Standard Life Insurance Company. The Jefferson Standard Life Insurance 
Company collected both said checks. The proceeds of the checks were applicable, 
at the option of the Jefferson Standard Life Insurance Company, to the payment 
of its note. The said proceeds were more than sufficient in amount to pay the 
said note. The note, however, was not due at the date of the delivery of said 
checks to the Jefferson Standard Life Insurance Company by the plaintiff. 

At the request of the plaintiff and his son, who were the owners of the lot 
on which the building was situate when it was destroyed by fire, the Jefferson 
Standard Life Insurance Company agreed to hold the proceeds of said checks, 
and not apply the same to the payment of its note, until the plaintiff and his son 
could make arrangements to have the building which had been destroyed by fire 
replaced by a new building, and upon such arrangement being made, and the new 
building erected, to apply said proceeds to the payment of the cost of the new 
building. 

All the evidence at the trial showed that plaintiff and his son had made ar- 
rangements for the erection of the new building to replace the building which 
had been destroyed by fire, that the new building had been erected in accordance 
with such arrangement, and that the Jefferson Standard Life Insurance Com- 
pany had applied the proceeds of the checks to the payment of the cost of the 
new building in accordance with its agreement with the plaintiff and his son. 
The said proceeds did not exceed the cost of the new building, and the Jefferson 
Standard Life Insurance Company is not now indebted to the plaintiff in any 
sum. 

There was no error in the judgment dismissing the action at the close of all 
the evidence. The allegations of the complaint were not sustained by the ev:- 
dence at the trial. _— 

The judgment is affirmed. 


GODFREY et al. v. NORTH DAKOTA FARMERS’ MUT. TORNADO 
& CYCLONE CO. No. 6136. : 
Supreme Court of North Dakota. May 13, 1933. 
248 Northwestern Reporter 527. 


1. INSURANCE. 

Mutual insurer’s articles of incorporation, by-laws, application for insurance, 
and policy are parts of contract binding on insurer and each member thereof. 

(For other cases, see Insurance, Dec. Dig. §§ 151[2], 152[1].) 

2. INSURANCE. 

Where domestic mutual :nsurer’s application for membership provided that 
no liability should attach under application until after it had been approved by 
secretary, soliciting agent could not approve application. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

3. INSURANCE. 

Where by-laws of domestic mutual insurer contained no provision relat‘ng 
to payments of premiums by note, insurer’s board of directors could require 
one-fifth of premium to be paid in cash (Comp. Laws 1913, § 4874). 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

4, INSURANCE. 

Where mutual insurer’s secretary rejected application and returned it and 
note for entire premium to soliciting agent because directors, before application 
was made, had adopted resolution requiring one-fifth of premium to be paid in 
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cash’ but soliciting agent did not inform applicant of facts, insurer held not liable 
for windstorm injury to insured’s bu‘ldings after expiration of applicant’s mem- 
bership under prior application (Comp. Laws 1913, § 4874). 
(For other cases, see Insurance, Dec. Dig. § 130[5].) 
Syllabus by the Court. 


1. The error, if any, in the denial of a motion for a directed verdict made at 
the close of all the evidence, is an error of law occurring at the trial, deemed 
excepted to, and may be reviewed on an appeal from the judgment without a 
motion for a new trial having been first made in the trial court. 

2. The statutes under which a domestic mutual insurance company is 
organized, its articles of incorporation and by-laws, and the application for mem- 
bership in the company all enter intg the contract of insurance and are binding 
not only upon the company but upon each member thereof. 

3. An agent of a domestic mutual insurance company, whose authority is 
restricted to soliciting applications for membership and the submission of such 
applications to the company, has no authority to bind the company to a contract 
of insurance; and where the written application for membership adopted by the 
company for use in conduct of its business provides that the insurance shall not 
take effect, and that no liability whatsoever shall attach under the application until 
after it has been received and approved by the secretary of the company, such 
soliciting agent has no authority to approve the application and the company is 
not bound by his words or acts of approval of the application; such words and 
acts are his own and not those of the company. 


4. Under the laws of North Dakota (section 4874, C. L. 1913) mutual insur- 
ance companies are required to “charge and collect upon their policies the full 
mutual premium in cash or notes, * * * in case said premium be not so paid in 
cash or unconditional notes within sixty days from the date of issue, the policy” 
becomes absolutely void and remains “void during the nonpayment of such pre- 
mium’’; and where there are no provisions in the by-laws of the company and 
where the members have taken no action relating to the payment of premiums by 
note, the board of directors of the company have authority to require the entire 
premium, or such portion thereof as they deem wise to be paid in cash. 


5. In the instant case the plaintiff was a member of the defendant company 
and held a tornado and windstorm policy therein which expired July 22, 1931. His 
application for membership and insurance was solicited by defendant’s agent, 
Bowles. On June 29, 1931, the plaintiff signed a second application for mem- 
bership and insurance and delivered the same, together with a promissory note for 
the amount of the premium, to Bowles. The application contained a provision to 
the effect that the insurance should not take effect and no liability should attach 
to the company unless and until the application had been received and approved 
by the secretary of the company. Some time before the application was made the 
directors of the company had adopted a resolution requiring one-fifth of alf 
premiums to be paid in cash. The secretary of the company refused to approve 
the application and returned it, together with the note, to the soliciting agent, 
Bowles, with the statement that it would be necessary for plaintiff to pay one- 
fifth of the premium in cash. The soliciting agent did not inform the plaintiff 
of the requirement. The application for insurance was accordingly never approved 
and no policy was issued. After the expiration of the first policy, to wit, on July 
27, 1931, some of the buildings described, in the application were damaged by a 
windstorm. For reasons stated in the opinion it is held that at the time the build- 
ings were injured the plaintiff was not a member of the defendant company and 
had no insurance therein and that the defendant company is not liable for the 
damages sustained. 

Appeal from District Court, Cavalier County; Grimson, Judge. 


Action by James P. Godfrey and another, executors of the last will and testa- 
ment of Edmund Godfrey, deceased, against the North Dakota Farmers’ Mutual 
Tornado & Cyclone Company. Judgment for plaintiffs, and defendant appeals. 

Judgment reversed and cause remanded with directions. 

W. D. Lynch, of LaMoure, and Geo. M. Price, of Langdon, for appellant. 

Thomas Devaney, of Langdon, for respondents. 
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ST. LOUIS, B. & M. RY. CO. v. UNITED STATES FIRE 
INS. CO. OF NEW YORK. No. 1428—6060. 
Commission of Appeals of Texas, Section B. May 26, 1933. 
60 Southwestern Reporter (2d) 196. 
1. INSURANCE. 


Under evidence establishing carrier’s nondelivery of cotton to compress com- 
pany, loss by fire was covered by policy insuring carrier except for cotton other- 
wise insured, as against contention that loss was covered by compress company’s 
policy. ; ; - 

Evidence, disclosing that closed cars containing cotton were spotted 

on tracks adjacent to compress at points where cotton was customarily 

unloaded and that cars were in readiness for unloading when destroyed 

by fire, established the cotton was not delivered, since the compress 

company was not permitted to unload cotton from cars unless a repre- 

sentative of carrier broke seal and opened the car, and was present to 
check cotton as it was unloaded. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

2. INSURANCE. bi 2 ; anne y 

Compress company’s fire policy insuring cotton only while in custody of com- 
pany held not to cover undelivered cotton in closed cars on side tracks ready for 
delivery. 

(For other cases, see Insurance, Dec. Dig. § 165.) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Suit by the St. Louis, Brownsville & Mexico Railway Company against the 
United State Fire Insurance Company of New York. To review a judgment of 
the Court of Civii Appeals [41 S.W.(2d) 118], reversing a judgment in part, 
plaintiff brings error. 

Judgment of the Court of Civil Appeals reversed, and judgment of the dis- 
trict court affirmed. 

Andrews, Streetman, Logue & Mobley and Robert H. Kelley, all of Houston, 
for plaintiff in error. 

V. A. Collins, of Dallas, and S. H. German and Baker, Botts, Andrews & 
Wharton, all of Houston, for defendant in error. 


7ETNA INS. CO. v. TEXARKANA NAT. BANK et al. No. 1106. 
Court of Civil Appeals of Texas. Eastland. April 28, 1933. 
Rehearing Denied May 26, 1933. 

60 Southwestern Reporter (2d) 251. 


1, INSURANCE. 

Neither interest of assured nor of mortgagee under fire policy can be can- 
celed without mutual agreement or notice as stipulated for. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

2. INSURANCE. / : 

Insured could waive provision of original fire policy for five days’ notice be- 
fore cancellation by agreeing to cancellation and substitution of new policy within 
shorter time. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

3. INSURANCE. 

Insured’s rights under substituted fire policy became effective when insured 
received notice of cancellation of original policy, was informed by agent that sub- 
stitute policy had been issued, and expressed assent thereto. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

4. INSURANCE. 

_Loss payee could recover on substituted fire policy, notwithstanding want of 
notice to it of cancellation of original policy, where substituted policy was agreed 
to by insured and agent of insurers. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 


Appeal from District Court, Palo Pinto County; Sam M. Russell, Judge. 
Suit by the Texarkana National Bank, trustee of the estate of Robert Buch- 
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anan, and another, against the AStna Insurance Company. Judgment for plaintiffs, 
and defendant appeals. 

Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

King, Mahaffey, Wheeler & Bryson of Texarkana and Bouldin & Zivley, of 
Mineral Wells, for appellees. 

LESLIE, Justice. 


This is a suit by W. T. Sweatt, owner, and Texarkana National Bank, trus- 
tee of the estate of Robert Buchanan, loss payee, against the A®tna Insurance 
Company on a policy covering a building situated in Mineral Wells, Tex. The 
defendant entered a general denial and specially alleged facts claimed by it to 
show that its policy never took effect as a substitute for one of the Commercial 
Union Assurance Company, theretofore issued and then covering the risk, and 
which was attempted to be canceled out by order of that company to one Beeler, 
the common agent of said companies, and who attempted to make the substitution, 
etc. The trial was before the court and jury, and at its conclusion the defendant 
requested an instructed verdict, but the court overruled the same and directed 


one for the plaintiffs. The defendant appeals, and the parties will be referred to 
as in the trial court. 


By six propositions of law the defendant contends that the judgment is er- 
roneous. From different angles these propositions present, in substance, the con- 
tention that the policy in suit never became effective, since the Commmercial Union 
policy for which it was intended as a substitute was never legally canceled. The 
contention in the main rests upon the theory that the evidence discloses without 
controversy that, at the time of the fire, there had been no communication of any 
kind with any representative of the mortgagee bank in reference to the cancella- 
tion of the original policies, and that the legal effect of the agreement and the 
negotiations between Sweatt, the owner, and Beeler, the agent of the companies, 
was that, whenever the Commercial Union and the General Insurance Companies, 
through their agent, Beeler, obtained a cancellation of the mortgagee’s interest 
under the old policies and a substitution of the new policies for such insurance 
under the old policies, then the interest of the assured under the old policies would 
be canceled. There is the additional contention that Sweatt in no way represented 
the hank in his negotiations for the policy sued on, and that the original policies 
were never canceled, either by agreement or in compliance with the provision for 
notice as a prerequisite to cancellation. 


That this court’s rulings may be clearly reflected, it becomes necessary to 
state, in substance, the essential facts disclosed by the record: August 23, 1926, W. 
T. Sweatt acquired the property destroyed by fire, paying in part therefor a 
vendor’s lien note for $3,500. A deed of trust was also executed by Sweatt as ad- 
ditional security for the note. The payee in the note transferred it to Robert 
Buchanan, who subsequently died, leaving a will making plaintiff bank trustee of 
his estate, with power to collect the assets thereof and distribute same to the 
beneficiaries. With this interest in the estate the bank called upon Sweatt to carry 
$5,000 insurance on the property, payable to it as its interest appeared. The bank 
specified no particular companies to carry the risk, and pursuant to such under- 
standing made with Sweatt he arranged for the insurance with one Beeler, who 
represented a large number of insurance companies and left the matter of the 
selection of companies to the agent. As a result, insurance policies were issued 
payable to said Sweatt, owner, and the bank, loss payee, one for $2,000 in Scottish 
Union & National Insurance Company, a second for $1,500 in the Commercial 
Union Assurance Company, and a third for $1,500 in the General Fire Insurance 
Company of North America. The policies, dated August 12, 1931, were delivered 
by the agent to Sweatt, who a day or two later delivered them in person to the 
Texarkana Bank. On August 13, 1931, the General Fire Insurance Company re- 
quested Beeler to cancel its policy. He complied with this request and wrote as a 
substitute for it a policy in the People’s National Fire Insurance Company. On 
August 14, 1931, the Commercial Union directed the agent to cancel its policy, 
which he did, and substituted for it the policy of the AXtna Insurance Company, 
the basis of this suit. The two new or substitute policies were issued August 15, 
1931, by the agent Beeler, who went to Sweatt, the owner, and explained the can- 
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cellation of the original policies, the rewriting of the risk as evidenced by the last 
two policies, and requested Sweatt to return the two canceled policies. The as- 
sured agreed to the cancellation of the old policies and signified his acceptance of 
the substituted ones. On August 17th, Beeler wrote the Texarkana Bank, like- 
wise explaining the cancellation of said policies and suggesting the return of the 
old ones. The following day, August 18th, the agent Beeler mailed the two sub- 
stituted policies to the Texarkana Bank. They were properly addressed and post- 
age prepaid. The bank returned the two original policies by mail August 20th and 
they reached the agent at Mineral Wells the same or the following day. Beeler’s 
letter of August 17th did not reach the bank until August 20th, after the fire. 
which occurred on the 19th day of August. The substituted policies reached the 
Texarkana Bank August 20th. 

[1] Each of the policies sought to be canceled and those intended as a sub- 
stitute for them contained a provision that the same could be canceled only by 
agreement or by five days’ notice to the assured or ten days’ notice to the loss payee 
or mortgagee. The policies also provided that the interest of the mortgagee should 
not be invalidated by any act or negligence of the mortgagor or owner of the 
property. : 

We approach the solution of the problem presented by the above contentions, 
fully recognizing the well-established rule that neither the interest of the assured 
nor the interest of the mortgagee in a policy of inusrance can be canceled without 
notice to such interested party, as stipulated for in the policy, gr by mutual agree- 
ment between the insurance company and such party. East Texas Fire Ins. Co. v. 
Flippen, 4 Tex. Civ. App. 576, 23 S. W. 550; Glasscock v. Liverpool, London & 
Globe Ins. Co. (Tex. Civ. App.) 188 S. W. 281; Hall v. Miller (Tex. Civ. App.) 
268 S. W. 268. 

[2] A proper construction of the testimony therefore becomes determinative 
of this appeal. A careful examination of it discloses, in substance, that, about a 


year prior to the issuance of the first three policies, Beeler, the agent of the vari- 
ous companies, signified to Sweatt his willingness to write for him $5,000 in- 


surance on the property destroyed. The undisputed evidence is that there was no 
intention upon the part of any of the interested parties to have more than that 
amount of insurance on the property. These and the facts heretofore stated lead 
us to the conclusion that, prior to the fire Sweatt and the agent fully agreed to 
the cancellation of the two original policies and the substitution of the one in suit 
for the original carried by the Commercial Union Assurance Company. This 
agreement was consummated prior to the expiration of the five days after the com- 
panies gave notice of their intention to cancel. However, the question of notice 
becomes immaterial in the decision of this case, since it was merely for the benefit 
of the assured or the loss payee. Dalton v. Norwich Union Fire Ins. Co. (Tex. 
Com. App.) 213 S. W. 230; Cooley’s Briefs on Insurance, vol. 5, pp. 4582, 4613, 
4614. On the receipt of notice of cancellation the assured elected to waive any 
rights he had thereunder and agreed to such cancellation and substitution. In 
such cases the waiver does not affect the liability of the company issuing a sub- 
stitute policy. Cooley’s Briefs, vol. 5, p. 4582. 


[3] Such agreement with the insurance agent was not conditional and we 
cannot so interpret the testimony. Further, it conclusively appears that the 
assured’s rights attached under the new policies prior to the fire and at the time 
he received the notice of the cancellation and was informed by the agent that the 
substitute policies had been issued. The new arrangement was satisfactory to 
Sweatt, and his rights were in no way affected by the formal return of the 
original policies by the bank nor the date the new ones reached the manual 
possession of the agents of the bank. As said in Cooley’s Briefs on Insurance, 
vol. 5, p. 5483, “A formal surrender of the policy by the insured when notified 


of the insurer’s election to cancel, is not necessary to give effect to the cancella- 
tion.” 


[4-6] We have thus far considered the rights of the assured independently 
of those of the bank. We now consider the testimony from a different standpoint, 
with the view of determining the bank’s rights thereunder. In doing so, we think 
it unquestionably appears that the bank is at least in the attitude of a third pary 
for whose benefit a contract had been made. This observation is made with 
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specific reference to the substituted policy here in suit, which contract originated 
in and grew out of the negotiations between the assured and Beeler, the duly 
authorized agent of all the companies. It is a well-recognized rule of law that 
a person may enforce a contract made by others for his benefit. That is, a con- 
tract entered into by two parties for the benefit of a third may be enforced by 
the latter. 10 Tex. Jur. p. 478, § 278; Marr-Piper Co. v. Bullis (Tex. Com. App.) 
1 $.W.(2d) 572; Allen vy. Traylor (Tex. Com. App.) 212 S. W. 945; Waggoner 
v. Herring-Showers Lbr. Co. (Tex. Civ. App.) 288 S. W. 260; Employers’ Cas- 
ualty Co. v. Ponton (Tex. Civ. App.) 41 S.W.(2d) 147. In such a case it must 
appear, of course, that the contract was made for such third party’s benefit and 
that he was the one intended to be benefited. 10 Tex. Jur. p. 483, § 820; House 
v. Houston Waterworks Co., 88 Tex. 233, 31 S. W. 179. A formal acceptance is 
not necessary in such a case, Waggoner v. Herring, supra, and a suit on such 
contract evidences such acceptance, Marr-Piper Co. v. Bullis, supra. 

For the foregoing reasons the judgment of the trial court is correct and 
should be affirmed as to both plaintiffs. 

However, if we should be mistaken in the conclusions above expressed, and 
if it could be said that the record does not! warrant the judgment in behalf of 
the mortgagee bank, then we think that the record shows beyond question that 
the judgment should, with proper corrections, be affirmed as to the assured W. 
T. Sweatt. As noted, his agreement with the agent for the cancellation of the 
old policies and thg substitution of the new was complete. Therefore, if for any 
reason the substituted policy never became effective as to the bank, nevertheless 
it became binding as to the assured under the authority of Hall v. Miller (Tex. 
Civ. App.) 268 S. W. 268. There it was held that the insurance company could 
not cancel the policy as against the assured who paid in full therefor, without 
notice to her, but could do so as against the mortgagee, named loss payee, after 
notice to it and its agreement to the cancellation and acceptance of a substitute 
policy in another company. In the instant case it was the insured who agreed to 
the cancellation and substitution, and as to the case cited, it is here the other 
way around, but the principle is sound and applicable to the facts of this case. 
See, also, Cooley’s Briefs on Insurance, p. 4600, and authorities there to the 
same effect. 


We do not consider the opinion in Alliance Insurance Co. v. Continental Gin 
Company (Tex. Com. App.) 285 S. W. 257, relied on by appellant, in point. There 
the agent, being notified by the company to cancel the policy, was unable to lo- 
cate the assured and notify him to that effect. So, without assured’s authority the 
agent issued a policy in another company to take the place of the one already held 
by the assured. Hence, in that case, as correctly held by the court, the sub- 
stituted policy sued on never became a binding contract. The assured knew 
nothing about it until after the fire and had never authorized the agent to ac- 
cept notice of cancellation for him and effect other policies in lieu thereof. When 
he attempted to ratify it after the fire, there was no subject-matter for the con- 
tract. In the instant case there was subject-matter and a contract directly be- 
tween the insurance company and the assured which inured to the benefit of the 
loss payee, who was at the time under no necessity of making a formal acceptance. 
10 Tex. Jur. p. 483, § 280. 

Since we are of the opinion that the judgment of the trial court rests on sound 
legal principles as first above discussed, the same will therefore be in all things 
affirmed. 


TRANSCONTINENTAL INS. CO. OF NEW YORK v. FRAZIER et al. 
No. 1349. 
Court of Civil Appeals of Texas. Waco. April 13, 1933. 
Rekearing Denied May 11, 1933. 
60 Southwestern Reporter (2d) 268. 


1. INSURANCE. eles 
Fire insurer’s general denial put insured on proof of allegation that building 
was total loss w:thin statue (Rev. St. 1925, art. 4929). 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
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2. INSURANCE. 

Court had no authority to withdraw from jury issue whether building was 
total loss and make findings thereon favorable to insured unless issue was con- 
clusively established (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 

Whether remnant of insured building still standing after fire was reason- 
ably adapted for use as basis from which to restore building, on issue of total 
loss, depended on whether reasonably prudent person would use such remnant 
as basis for restoring building (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 493.) 

8. INSURANCE. 

In an action on fire policy covering dwelling, whether dwelling was total loss 
held for jury (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

9. INSURANCE. 

If insured accepted draft for insurance containing notice of cancellation of 
fire policy in full settlement of claim for loss, such notice of cancellation became 
effective at once and policy became canceled 5 days thereafter, though insured 
never indorsed or cashed draft. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

11. INSURANCE. 

If insured elected to treat fire policy as canceled and to accept cred‘t on 
books for unearned premiums, this was equivalent to return of premium and 
cancellation of policy became effective by mutual consent. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

14. INSURANCE. ° 

Dwelling is “occupied” within meaning of fire policy when actually used by 
human beings, ving in it as place of habitation, and it is “unoccupied” when it 
has ceased to be customary place of habitation. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

15. INSURANCE. 

Dwelling to be “occupied” within fire policy need not be put to all uses to 
which dwelling is usually put, only essential being that it is usual place of abode. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

16. INSURANCE. ae 

It is not absolutely necessary that one sleep in dwelling ‘n order to prevent 
its being “unoccupied” within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

17. INSURANCE. 

In action on fire policy, whether dwelling was unoccupied for more than 30 
days preceding fire, where insured and wife were sleeping in another house, held 
tor jury. : 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

20. INSURANCE. 

Where fire policy was in writing and there was no contention that its terms 
were ambiguous, interpretation thereof was for court. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

22. INSURANCE. 
Fire policy contemplated that building should be occupied as dwelling. 
Policy insured property while occupied by owner and not otherwise 

as a dwelling, and provided that if dwelling became unoccupied for per- 

iod of 30 days, policy should be void. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

Appeal from District Court, Limestone County; Lex Smith, Judge. 

Action by W. H. Frazier against the Transcontinental Insurance Company 
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of New York, in which J. F. Maddox intervened. From a judgment for plaintiff 
and :ntervener, defendant appeals. A 

Reversed and remanded. 

Thompson, Knight, Baker & Harris, and Hubert W. Smith, all of Dallas. 
and Lewis M. Seay, of Groesbeck, for appellant. 

Mr. and Mrs. C. S. Bradley, J. E. & B. L. Bradley, and L. W. Shepperd, all 
of Groesbeck, and W. M. White, of Mexia, for appellees. 

ALEXANDER, Justice. 


W. H. Frazier brought this suit against Transcontinental Insurance Company 
to recover on a fire insurance policy in the sum of $2,000 issued by the insur- 
ance company on a dwelling owned by Frazier. J. F. Maddox was the mortgagee 
and the policy was payable to him as his interest appeared. He intervened in 
the suit. The insurance company, in addition to entering a general denial, alleged 
that the policy had been canceled prior to the fire and that the property had be- 
come and remained unoccupied for a period of more than thirty days prior to 
the fire and that by reason thereof the policy was voided. A trial before a jury 
on special issues resulted in a verdict in favor of the plaintiff and intervener, and 
judgment was accordingly entered in favor of the plaintiff Frazier in the sum of 
$110.31 and in favor of the intervener, Maddox, for the sum of $1,900.59. The 
insurance company appealed. 

[1-4] The court did not subm‘t to the jury any affirmative ground of re- 
covery, but submitted defensive issues only. The appellees sought to recover 
for a total loss and the court allowed such recovery without submitting to the 
jury any issue as to the extent of the loss. The appellant contends that the 
court was not authorized to enter judgment for appellees without a finding on 
this issue. The appellant’s general denial put appellees on proof of their allega- 
tion that the building was a total loss within the meaning of Revised Statutes, 
article 4929. National Union Fire Ins. Co. v. Richards (Tex. Civ. App.) 290 S. 
W. 912, par. 1. Since it was essential for the appellees to establish this issue as 
a necessary ground of recovery, the court had no authority to withdraw same 
from the jury and to make findings thereon favorable to appellees unless the ‘s- 
sue was conclusively established. Ormsby v. Ratcliffe, 117 Tex. 242, 1 S.W.(2d) 
1084: Dallas Hotel Co. v. Davison (Tex. Com. App.) 23 S.W.(2d) 708; Inter- 
national-Great N. R. Co. v. Casey (Tex. Com. App.) 46 S.W.(2d) 669; Bulin v. 
Smith (Tex. Com. App.) 1 S.W.(2d) 591; Federal Surety Co. v. Smith (Tex. 
Com. App.) 41 S.W.(2d) 210, at page 213, par. 11. An issue is not conclusively 
established unless the evidence is such’ that reasonable minds cannot differ as 
to the effect thereof. Daugherty v. Wiles (Tex. Com. App.) 207 S. W. 900, par. 
1. The only witnesses who testified as to the extent of the loss were the plain- 
tiff, Frazier, and the intervener, Maddox. Since these witnesses were parties to 
the suit, they were interested witnesses. The general rule, as established by the 
Supreme Court, is that where the witness is interested, his credibility and the 
we:ght to be given to his testimony is for the jury, and the court cannot with- 
draw from the jury the consideration of an issue established by his evidence 
alone. 17 Tex. Jur. 926; Thraves v. Hooser (Tex. Com. App.) 44 S.W.(2d) 916, 
par. 4; Goodrich v. Pandem Oil Corp. (Tex. Com. App.) 48 S.W.(2d) 606; Pope 
v. Beauchamp, 110 Tex. 271, 219 S. W. 447, par. 5; Houston E. & W. T. Ry. Co. 
v. Runnels, 92 Tex. 307, 47 S. W. 971; Sigmond Rothchild Co. v. Moore (Tex. 
Com. App.) 37 S.W.(2d) 121; Stone v. City of Wylie (Tex. Com. App.) 34 5.W. 
(2d) 842, par. 6; Farm & Home Savings & Loan Ass’n v. Muhl (Tex. Civ. App.) 
37 S.W.(2d) 316 (writ refused); Mitchell v. Federal Mortgage Company (Tex. 
Civ. App.) 45 S.W.(2d) 649; Dunlap v. Wright (Tex. Civ. App.) 280 S. W. 276, 
279, and cases there cited, 

[5-8] Furthermore, these witnesses did not testify that the building was 
wholly destroyed. Frazier testified that in his opinion the loss was total, but 
this was a conclusion of law. National Union Fire Ins. Co. v. Richards 
(Tex. Civ. App.) 290 S. W. 912, par. 10. Maddox testified that the front 
porch was still standing and that the only examination that he had made of 
the floors and sills was by looking through the windows. From this it is 
apparent that the walls were still standing. Since the building was not wholly 
destroyed, the real issue to be determined was whether the remnant of the 
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building still standing was reasonably adapted for use as a basis from which 
to restore the building to the condition in which it was before the fire and 
that depended on whether a reasonably prudent person would use such remnant 
as a basis for restoring the building. Royal Ins. Co. v. McIntyre, 90 Tex. 
170, 182, 37 S. W. 1068, 35 L. R. A. 672, 59 Am. St. Rep. 797. Maddox did 
testify that the building looked to him like it was burned too badly to be 
used, but this was the mere opinion of the witness. The weight to be given 
to opinion evidence is for the jury. Roberts v. County of Robertson (Tex. Civ. 
App.) 48 S.W.(2d) 737, par. 7, and cases there cited. We are of the opinion that 
the court was without authority to enter a judgment on the verdict of the jury 
without a finding on the issue as to the extent of the loss. 


The appellant complains of the refusal of the court to submit to the jury the 
issue as to whether the policy was canceled. The issue of cancellation arose in 
this way, the policy as issued was to run for one year from May 11, 1931. The 
policy provided that it could be canceled by the insurance company as to the 
mortgagee by giving him ten days’ written notice and as to the owner by giving 
him five days’ written notice. It further provided that if the policy should be 
canceled, the unearned portion of the premium should be returned. The build- 
ing was damaged by three different fires. The first one occurred in May, 1931, 
and resulted in a loss of $25 which was adjusted and paid. The second one oc- 
curred on July 30, 1931. The parties agreed that this loss amounted to $710.54. 
On or about September 5, 1931, the company issued and delivered to Frqzier a 
draft in the sum of $710.54 payable to Frazier, his wife, and Maddox, the mort- 
gagee. This draft recited that it was accepted “in full satisfaction of all claims 
and demands for loss or damage incurred on or about July 30, 1931 under policy 
14602 issued at Mexia, Texas, and the policy is hereby cancelled and surrendered.” 
Frazier testified that the above quoted provision of the draft with reference to 
cancellation was inserted therein without his consent and that he refused to cash 
the draft for this reason. He further testified that at the time the draft was de- 
livered to him, the company’s agent informed h‘m that the policy was still in 
force. He kept the draft in his possession until after the last fire which occur- 
red on October 5, 1931. The insurance company introduced evidence tending to 
prove that the reason Frazier did not cash the draft was because he was nego- 
tiating with Maddox for a settlement of the amount due Maddox. At the time 
the draft was delivered to Frazier he was due an unearned premium of $5.15, 
in the event the policy was canceled. The company did not return the unearned 
premium, but the company’s agent testified that at the time the draft was de- 
livered, he informed Frazier that he was entitled to an unearned premium and 
Frazier stated that he would have to “have some more insurance and to give 
him credit for this $5.15.” The agent gave him credit for the unearned prem:um, 
but no more insurance was taken out. The insurance company sought, in var- 
ious ways, to have submitted to the jury the issue as to whether Frazier accept- 
ed the draft containing the cancellation provision in settlement of the loss caused 
by the second fire and whether the policy was canceled by mutual consent. The 
court refused to submit these issues. 


[9-13] If Frazier accepted the draft containing the notice of cancellation of 
the policy in full settlement of his claim for the loss caused by the second fire, 
such notice of cancellation became effective at once and the policy became can- 
celed five days thereafter even though Frazier never indorsed nor cashed the 
draft; for even though it be conceded that the parties did not contemplate the 
cancellation of the policy unless and until the loss was settled, the indorsement 
of the draft by Frazier or the cashing thereof by him was not indispensable to 
an acceptance of the settlement. It has been held that where a written con- 
tract is signed by one party and accepted by the other, it becomes binding on 
both parties even though the latter never signed the written instrument. Clegg v. 
Brannan, 111 Tex. 367, 234 S. W. 1076, par. 2; McClure v. Fall (Tex. Civ. 
App.) 42 S.W.(2d) 821, par. 13, and cases there cited. Whether or not a return 
of the unearned premium was necessary before the notice of cancellation became 
effective, seems to be a mooted question in this state. Austin Fire Ins. Co. v 
Polemanakos (Tex. Com. App.) 207 S. W. 922, 924. But certainly if the insured 
elected to treat the policy as canceled and to accept credit on the agent’s books 
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for the unearned premiums, this was equivalent to a return of such premium aid 
the cancellation of the policy became effective by mutual consent of the parties. 
While the evidence was not sufficient to raise the issue of cancellation as to the 
mortgagee, it was sufficient as to the plaintiff, Frazier. Upon another trial, if 
the evidence is substantially the same, the court, in some appropriate way, should 
submit to the jury the issue as to.whether Frazier accepted the draft containing 
the cancellation notice in full settlement of his claim, and also whether the policy 
was canceled by mutual consent of the parties. 

As a result of the fire on July 30th the electric light wires were disconnected 
from the building and some of the rooms thereof rendered unfit for occupancy. 
A part of the building, however, was in condition to be occupied as a dwelling, 
with the exception that there were no lights available. After the July fire, 
Frazier and wife rented rooms at a neighbor’s house across the street and slept 
in them from July 30th to the date of the last fire. The evidence does not make 
it clear where the family meals were served. There was evidence that Mrs. 
Frazier returned to the insured property each day, opened the building and did 
her chores in and around the house. She washed the family clothes on the 
premises, dressed chickens, and prepared other food for the family and enter- 
tained her company in the insured building. Mr. Frazier worked at a cleaning 
plant on the same lot and visited the property regularly. The policy insured 
the property “while occupied by the owner and not otherwise, as a dwelling,” 
and further provided that if the building became unoccupied for a period of thirty 
days, the policy should be void. By special issue No. 1 the court submitted to 
the jury the issue as to whether or not the dwelling covered by the policy was 
allowed to become and remain unoccupied for a period exceeding thirty days 
prior to the fire, to which the jury answered, “No.” In connection with said 
issue, the court instructed the jury as follows: “In connection with special issue 
No. 1, above, and as a part of the law of this case, you are instructed that 
‘occupancy’ of the premises, as provided for in the policy, means such possession, 
use and occupancy as a place of abode as the insurance company and the insured 
had in mind and contemplated at the time of the issuance of the policy; that 
the insured premises were and would be susceptible of by its nature and condition 
during the period of said policy.” 

[14-17] The company’s first contention is that the evidence showed, as a 
matter of law, that the building was unoccupied for a period of more than thirty 
days prior to the fire, and, second, that there was error in the manner in which 
the court submitted to the jury the issue of nonoccupancy. The contention that 
the evidence showed, as a matter of law, that the building was unoccupied is 
based upon the fact that no one slept in the building. A dwelling is occupied 
when it is in actual use by human beings, who are living in it as a place of 
habitation, and it is “unoccupied” when it has ceased to be a customary place of 
habitation or abode. 3d Cooley’s Briefs on Insurance, p. 2571 et seq.; 26 C. J. 
p. 213, § 259; 14 R. C. L. p. 1103, § 282; East Texas Fire Insurance Co. v. 
Kempner, 87 Tex. 229, 236, et seq., 27 S. W. 122, 47 Am. St. Rep. 99; Fidelity 
Union Fire Ins. Co. v. Pruitt (Tex. Com. App.) 23 S.W.(2d) 681, 683, par. 6, 
Liverpool & London Globe Ins. Co. v. Baker (Tex. Civ. App.) 198 S. W. 632, 
634; National Union Fire Ins. Co. v. Richards (Tex. Civ. App.) 278 S. W. 488, 
489, par. 1; Hudson Ins. Co. v. McKnight (Tex. Civ. App.) 58 S.W.(2d) 1088. 
This principle does not imply that in order for a dwelling to be occupied, it must 
he put to all the uses to which a dwelling is usually put. The only essential 
is that it is the usual place of abode. 3d Cooley’s Briefs on Insurance, p. 2574. 
We do not understand that it is absolutely necessary that one sleep in a dwelling 
in order to prevent its being unoccupied as such. 26 C. J. 215, § 260; Rockford 
Ins. Co. v. Storig, 137 Ill. 646, 24 N. E. 674; Dwelling-House Ins. Co. v. Osborn, 
1 Kan. App. #97, 40 P. 1099. We think the evidence was sufficient to raise ati 
issue for the jury as to whether the dwelling was occupied as such. 

[18-22] We believe, however, that the instruction submitted by the court in 
connection with special issue No. 1 is objectionable in that it shifted to the jury 
the responsibility of interpreting the written contract between the parties as to 
what was meant by “occupancy,” and, further, because it was calculated to lead 
the jury to believe that the building was not to be classed as unoccupied so 
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long as it was used in such manner as it was susceptible of being used in the 
condition in which it was after the fire, even though the jury should_find that 
it was not occupied as a dwelling. Since the contract was in writing and 
there was no contention that its terms were ambiguous, the interpretation of the 
contract was for the court. The term “unoccupied” as used in the policy has a 
well-established legal meaning, and it was the duty of the court to inform the 
jury as to the meaning thereof instead of leaving it to the jury to ascertain the 
intent of the parties. Words and Phrases, Second Series, Vol. 4, page 1090; 
Cooley’s Briefs on Insurance (2d Ed.) p. 2566. The contract contemplated that 
the building should be occupied as a dwelling, and whether or not it was in fact 
occupied as a dwelling or place of abode, was for the jury. The objection to this 
charge can easily be eliminated upon another trial. 

The judgment of the trial court is reversed, and the cause remanded for a 
new trial. 


BOWMAN v. HARTFORD FIRE INS. CO. et al. No. 7505. 
Supreme Court of Appeals of West Virginia. April 4, 1933. 
Rehearing Denied June 8, 1933 
169 Southeastern Reporter 443. 
1. INSURANCE. 
Vendor of realty retaining lien has insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 115[6].) 
2. INSURANCE. 

Where insurance agent and vendor retaining lien intended fire policy for 
vendor’s sole benefit, vendor held entitled to reformation of policy merely con- 
taining loss payable clause in his favor. 

(For other cases, see Insurance, Dec. Dig. § 143[2].) 

Syllabus by the Court. 

1. A vendor of real property who retains a vendor’s lien to secure the pur- 
chase price has an insurable interest. 

2. Decretal judgment may be rendered against an insurer without reformation 
of the policy, in a suit to reform the policy and for judgment thereon when re- 
formed if the bill also prays such further and complete relief as to the court may 
seem just and equitable in the premises. 

Appeal from Circuit Court, Roane County. 

Suit by Mary W. Bowman against the Hartford Fire Insurance Company and 
others. From an adverse decree, the named defendant appeals. . 

Affirmed. 

Steptoe & Johnson, Stanley C. Morris, and J. Hornor Davis, 2d, all of 
Charleston, for appellant. 

Harper & Baker, of Spencer, for appellee. 

Woops, Judge. 


The purpose of this suit was the reformation of a $5,000 fire insurance policy, 
and a recovery thereunder to the full amount of the damage occasioned by fire. 
The insurance company appeals from a decretal judgment in favor of the plaintiff 
in the amount of $1,500, the stipulated damage to the dwelling in question. 

Plaintiff, on October 26, 1925, conveyed a house and lot to one Josiah Stutler, 
retaining a vendor’s lien to secure the payment of nine $%,000 purchase-money 
notes, payable in one to nine years, respectively, with interest. There was no 
covenant in the deed requiring the purchaser to keep the dwelling house insured 
for the benefit of the plaintiff. However, upon default in payment of certain of 
the notes, Stutler, in order to get further time, agreed to and did take out a 
policy of insurance on the dwelling, with a loss payable clause to plaintiff as 
her interests should appear. A short time before this policy expired, Russell T. 
Keith, a new agent for defendant company called Stutler’s attention to the fact 
that the policy was about to expire and was directed to renew the same, omitting 
the “loss payable clause.” Keith communicated with plaintiff, and was informed 
that there was due plaintiff some $6,000, and that she had a vendor’s lien against 
the same. The renewal policy was made in the same form as the expiring policy. 
Stutler refused the policy. 
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Thereupon plaintiff, in order to protect her interests under the vendor’s lien, 
asked defendant’s agent for a policy for her sole benefit in an amount of $5,000— 
the defendant Stutler still owing $6,000 on the purchase price; and suit to sell 
under the vendor’s lien having, a few weeks prior thereto, been instituted, A 
policy was prepared by the agent, as he thought, for plaintiff’s sole benefit. It was 
made in the name of Stutler, with loss payable to plaintiff as her interest might 
appear, and carried the usual provision: “This Company shall not be liable for 
a greater proportion of any loss or damage than the amount hereby insured shall 
bear to the whole insurance covering the property, whether valid or not and 
whether collectible or not.” Some days later Stutler took out a $5,000 policy with 
another company for his sole benefit. The defendant company denied liability for 
more than $750, by reason of the additional insurance clause, stating that both 
policies were taken in the name of defendant Stutler. In view of such fact, 
plaintiff because of Stutler’s insurance being to his own benefit, is deprived of the 
full amount of her contract; hence, she asks reformation. 

{t] There is no question but that the vendor of real property who retains a 
lien or takes back a mortgage has an insurable interest. Cooley’s Briefs on 
Insurance, 259; New Brunswick Fire Ins. Co. v. Morris Plan Bank, 136 Va. 402, 
118 S. E. 236; Hamlet v. American Eagle Fire Ins. Co. 107 W. Va. 687, 150 
SS) ded. 

The insurance company takes the position that the usual way of writing a 
policy to protect a vendor, under a vendor’s lien, is by a policy in the name of 
the purchaser, with “loss payable clause” to the vendor as her interest should 
appear—in fact that they know of no form for a policy such as plaintiff seeks to 
create by reformation. In the ordinary case such a procedure as contended for by 
the insurance company would suffice. But, such is not the case where the interests 
of the vendor and vendee are antagonistic. The vendee has declined to protect 
the interest of the vendor; so she seeks to protect that interest by taking out 
insurance for herself. She did not expect the same to be defeated by the vendec. 
In order to get full protection, as admitted by the insurance company’s own argu- 
ment, the insurance could not be taken out in the name of the vendee, with a loss 
payable clause in favor of the vendor. Such a procedure would make the “addi- 
tional insurance” clause effective as to her recovery—and cut it down to just haif 
of what she and the agent intended the policy should do. 


[2] So far as Keith is concerned there was a mutual mistake in the form of 
the insurance. Both he and plaintiff intended that the latter was to have her 
individual interest protected. “Representations, apparently within the scope of his 
authority, made by an insurance agent, authorized to solicit insurance, take appli- 
cations, collect and remit premiums, and to receive and deliver policies, to an 
insured whom he solicits, and relied upon by the insured, are beinding upon the 
insurance company.” Nichols v. Commonwealth Casualty Co., 113 Kan. 484, 214 
P. 1111. And most courts hold that a policy may be reformed where it does not 
conform to the agreement of the parties though the mistake, so far as the com- 
pany is concerned, was that of a mere soliciting agent with no power to issue a 
policy. 14 R. C. L. 902. See note, 11 L. R. A. (N. S.) 357. ; 

But, whether or not the company would approve the risk is not before us. 
They have attempted to insure the plaintiff for her sole benefit, and now that loss 
has occurred must perform their obligation. 

[3] A further point is raised that the decree is erroneous, in that, without 
reforming the policy, it requires defendant to pay the full loss. In the case of 
Boatwright v. American Life Insurance Co., 191 Iowa, 253, 180 N. W. 321, 11 
A. L. R. 1085, in the third point of the syllabus, the court said: “Judgment 
may be entered against an insurer without reformation of the policy, in a suit 
to reform the policy and for judgment thereon when reformed, if the petition 
also prays such further and complete relief as to the court may seem just and 
equitable in the premises.” In that opinion the Supreme Court of Iowa made 
the following observation: “If plaintiff was entitled to recover upon the poucy 
unreformed, then, so far as the defenses pleaded in the answer are concerned, 
the court would, if the cause had been tried to a jury, have been compelled to 
direct a verdict in plaintiff's favor, and defendant was not, therefore, prejudiced 
by the entry of the judgment.” This same idea was expressed by Judge 
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Brannon, in Croft v. Hanover Fire Insurance Co., 40 W. Va. 508, 21 S. E. 854, 
857, 52 Am. St. Rep. 902, as follows: “Substantial and even-handed justice has 
been done in the case by the decree, and, when that is so, there ought not to be 
a reversal, though on some point it may be open to question.” Citing 4 Minor, 
Inst. 870; Barton, Ch. Prac. 1139. 

Defendant sought to introduce, as after-discovered evidence (which was 
refused admittance), that plaintiff had released to Stutler any claim she might 
have to the proceeds of the policy in which Stutler was the sole beneficiary, in 
consideration of Stutler’s releasing any claim he might have on the proceeds of the 
polity issued by defendant. This evidence was not proffered until some months 
after the case had been finally submitted, but prior to the actual entry of the 
order of submission. However, we see nothing in the proceedings that prejudice 
the insurance company’s rights in the premises. The mutual releases do not 
amount to anything more than that neither will interfere with the other interests. 
The policies, in view of the reformation, were on different interests, and there- 
fore were not subject to the “additional insurance” clause. 

The decree of the circuit court is therefore affirmed 

Affirmed. 

Litz, J., absent. 


JETNA INS. CO. v. KACHAROS. 6 Div. 313. 
Supreme Court of Alabama. March 9, 1933. 
"Rehearing Denied April 20, 1933. 
147 Southern Reporter 438. 
1. INSURANCE. 

Forfeiture clauses in fire policies are, strictly construed against insurer, but 
with reference to latter’s protection against risks materially different from those 
undertaken. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Conditions of fire policy as to insured’s unconditional and sole ownership speak 
of “interest,” not “title’; such terms not being synonymous. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. INSURANCE. 

Insured purchasing insured property at mortgage foreclosure sale held “uncon- 
ditional and sole owner,” though statutory redemption period had not expired when 
policy was issued or loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 282[7].) 

4. INSURANCE. 

Insured’s erroneous representation in application, signed without consider- 
ation or previous understanding after issuance of fire policy, that his title was 
by warranty deed did not avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

6. INSURANCE. 

Testimony that insurer’s agent said nothing about vacancy permit change when 
he presented paper containing it for insured’s signature held competent on question 
whether change was written therein when signed by insured. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

7, INSURANCE. 

Fire policy sued on held not inadmissible in evidence as material variance from 
complaint, in view of plaintiff's evidence that vacancy permit change never became 
part of agreement or affected policy. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

8. INSURANCE. 

Vacancy clauses in fire policy held not conflicting, nor result of mutual mistake, 

so as to require treatment of policy as containing same provisions as former policy. 
The new policy contained 10-day vacancy clause under heading, “un- 
less otherwise provided by agreement in writing added hereto,” and sub- 
sequent 30-day vacancy clause, expressly providing that 10 days be in- 
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cluded therein; it was mailed to insured at expiration of first policy and 
accepted by her; her proof showed that parties made no agreement to 
change vacancy clause and that contrary statement in instrument signed 
by her ws forgery. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 


Appeal from Circuit Court, Walker County; R. L. Blanton, Judge. 

Action on a policy of fire insurance by Lillian Kacharos against the AStna 
Insurance Company. From a _ judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals. 

Affirmed. 

The special finding of facts made by the trial judge is as follows: 

“In this cause, the defendant having requested that the court make a special 
finding of facts, the same is, accordingly, done and stated, as follows: 


“The court finds from the evidence that the defendant company issued 
and delivered to the plaintiff the insurance policy sued on, viz No. 
C. D. 25066; that such policy was in force and effect at the time 
the dwelling house therein described and insured was wholly destroyed by fire, 
on, to-wit, December 12, 1931, that at the time such policy was issued and delivered 
and at the time said dwelling-house therein described and insured was destroyed 
by fire, the plaintiff was the unconditional and sole owner of said property, and 
was the owner in fee simple thereof, within the meaning and terms of said insur- 
ance policy sued on in this case; that at the time said house was destroyed by fire 
it was then vacant and had been since the 28th day of November, 1931, a period 
of fourteen days; that the insurance policy, the basis of this suit, at the time the 
same was issued and delivered, and at the time the house therein insured was de- 
stroyed by fire, contained a ‘Vacancy Clause,’ or vacancy permit clause, which per- 
mitted said house to remain vacant or unoccupied for a period of thirty days, 
during which time said policy remained in full force and effect; that after the 
issuance and delivery of the insurance policy involved in this case, to-wit, about 
four weeks thereafter, on a blank furnished and presented to plaintiff by an agent 
of the defendant, the plaintiff signed a ‘Reduction of Liability’ agreement whereby 
she agreed that the amount of the insurance on the dwelling should be reduced 
from $700.00 to $600.00; that at the time this paper, signed by the plaintiff, was 
introduced in evidence on the trial of this cause, it also contained the following 
words written therein with pen and ink; ‘Vacancy Permit reduced to 10 days, but 
the court finds that said cause was not contained in the paper at the time the same 
was signed by plaintiff: and that it was never entered therein with her knowledge 
or consent, and that the thirty-day vacancy permit clause contained in the original 
policy remained unchanged. 

“The court further finds from the evidence that the fair, reasonable, cash 
market value of the house at the time the same was wholly destroyed by fire, on 
December 12, 1931, was $800.00, or more, and that, therefore, under the terms of 


the contract of insurance between plaintiff and defendant, plaintiff is entitled to 
recover $600.00 under the policy of insurance.” 


Coleman, Spain, Stewart & Davis of Birmingham, for appellant. 

Coleman D. Shepherd, of Jasper, for appellee. 

GARDNER, Justice. 

This is a suit on fire insurance policy. The insured was a purchaser of the 
property, the subject-matter of this suit, at a mortgage foreclosure sale under 
order of the court, evidenced by the register’s deed executed January 17, 1930. 
The litigation reached this court (Dewyer v. Dover, 222 Ala. 543, 133 So. 581), 
but nothing there determinined is of interest here. At the time of the issuance ot 
the policy, July, 1931, and at the date of the loss, December, 1931, the period for 
the exercise of the statutory right of redemption had not expired. 2 

It is insisted, therefore, there is no liability under the terms of the policy, for 
the reason insured was not the unconditional and sole owner, and the authorities 
noted by cousel as supporting this insistence have been duly examined (Essex 
Sav. Bank v. Meriden Fire Ins. Co., 57 Conn. 334, 17 A. 930, 18 A. 324, 4 L. R. A. 
759; Hartford Fire Ins. Co. v. Keating, 86 Md. 130, 38 A. 29, 63, Am. St. Rep. 
499; Exchange Underwriters’ Agency v. Bates, 195 Ala. 161, 69 So. 956; Loven- 
thal v. Home Ins. Co., 112 Ala. 115, 20 So. 419, 33 L. R. A. 258, 57 Am. St. Rep. 
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17; New Brunswick Fire Ins. Co. v. Nichols, 210, Ala. 63, 97, So. 82; Boulden v. 
Phoenix Ins. Co. 112 Ala. 424, 20 So. 587; Gunn v. Palatine Ins. Co., 217 Ala. 91, 
114 So. 690; Brown v. Comm. Fire Ins. Co., 86 Ala. 189, 5 So. 500; Westchester 
Fire Ins. Co. v. Green, 223 Ala. 121, 134 So. 881; 26 Corpus Juris 172), but we 
are not persuaded they bear out this view. 

On the contrary, the case of Gaylord v. Lamar Fire Ins. Co., 40 Mo. 13, 193 
Am. Dec. 289, supporting the contrary view, is a case much in point, cited and 
quoted by this court in Loventhal v. Home Ins. Co., 112 Ala. 108, 20 So. 419, 423, 
33 L. R. A. 258, 57Am. St. Rep. 17. A consideration of underlying principles leads 
to a like conclusion. 

[1, 2] Forfeiture clauses of this character in policies of insurance are to be 
strictly construed against the insurer, and always with reference to their legit- 
mate effect, that is, the protection of the insurer against risks that are materially 
different from those which he has undertaken. As said in the Loventhal Case. 
supra, it is an interest, not a title, of which the conditions of insurance speak; 
the terms interest and title not being synonymous, and the court there approved 
the following discussion of the question: “The purpose of the provision is to 
prevent a party who had an undivided or. contingent, but insurable, interest in 
property, from appropriating to his own use the proceeds of a policy, taken upon 
the valuation of the entire and unconditional title, as if he were the sole owner, 
and to remove him from the temptation to perpetrate fraud and crime; for with- 
out this a person might thus be enabled to exceed the measure of an actual in- 
demnity. But where the entire loss, if the property is destroyed by fire, must 
fall upon the party insured, the reason and purpose of this provision does not 
seem to exist; and in the absence of any particular inquiry as to the specific nature 
of the title, or of any express stipulation in the policy that the assured held the 
legal or equitable title,—either being available to secure an entire, unconditional, 
and sole ownership,—the provision referred to can, we think, have no force te 
defeat the plaintiff’s recovery in this case.” 

And, as pointed out in Capital City Ins. Co. v. Caldwell Bros., 95 Ala. 77, 10 
So. 355, 356, ownership and not title is the material factor in assuming insurance 
risk on improved real estate, the court saying: “The extent of the ownership is 
the important element of inquiry. This, because the law, voicing common ex- 
perience, presumes that the absolute owner of property will be more watchful 
of its preservation than would a mere tenant, or one owning only a partial interest. 
And this watchfulness would be scaled, not by the form of the title, but by the 
extent of ownership.” 

[3] This ruling has application to a purchaser at a foreclosure sale. True 
there remained in the mortgagor the statutory right of redemption, a mere priv- 
ilege (Arnold v. Black, 204 Ala. 632, 87 So. 170; Lewis v. McBride 176 Ala. 134, 
57 So. 705), but so long as that privilege remains unexercised, the risk of loss 
falls upon the purchaser, and it is to his interet that the whole of the property be 
preserved and protected. The Missouri court, in Gaylord Case, supra, answering 
a like argument, said: “No injustice is done to the defendants. It was not a 
matter of any importance to them that this title was subject to be divested by a 
possible redemption; for if there has been a redemption before the loss, there 
would have been no title, no insurable interest in the plaintiffs, and, of course, no 
possible right to recover.” 

We are persuaded, therefore, both upon reason and authority, the insured was 
the unconditional and sole owner of the property within the meaning of this 
clause of the policy. 

At the time of the destruction of the house by fire, it had been unoccupied 
more than ten days, but less than thirty. The property had been insured the year 
previous, and while the insurance of July, 1931, was in a sense a renewal of the 
insurance, yet an entirely new policy was issued and it was not, as counsel seem to 
indicate, a renewal of the policy of the previous year, and the authorities noted 
(National L. & A. Ins. Co. v. Lokey, 166 Ala. 174, 52 So. 45; 2 Cooley’s Briefs 
(2d Ed.) 1406; Commercial Fire Ins. Co. v. Morris, 105 Ala. 498, 18 So. 34; 1 
Couch on Ins. 4919), would appear inapplicable. 

[4] But, however that may be, the next question to be considered was, under the 
evidence, clearly a quetsion of fact to be determined upon a consideration of con- 
flicting proof. The insurer, it seems, treated the property as farm property, and 
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offered proof to show that policies issued on such improvements contained a limi- 
tation for vacancy of ten days, rather than thirty, as in the ordinary policies on 
town and city property. The policy issued and delivered to plaintiff in July, 1931, 
however, permitted as to loss by fire, a vacancy of thirty days. A month later, the 
insurer’s special agent, having general supervision of the business of the company 
in that territory, dicovering this fact, visited the plaintiff for the purpose, it seems, 
of getting a reduction of the amount of the risk from $700 to $600, and a cor- 
rection in regard to the vacancy period limiting it to a period of ten days. This 
agent procured plaintiff’s signature to an application for the insurance, which he 
states is the usual custom in insurance of that character of property. This appli- 
cation purports to have been signed on July 14, 1931, the date of the policy sued 
upon, but in fact it was not signed until a month later. In this application is an 
inquiry as to whether title was by warranty deed, and the answer in the affirmative. 
Defendant now insists this answer constitutes a material misrepresentation which 
should avoid the policy. 

The failure to — an application upon the issuance of the policy was the 
fault of the insurer. The policy had been issued and delivered and the signature 
to the application was secured without consideration, and without any previous 
understanding to that effect. Such representation therefore could not have the 
effect of avoiding the policy. 26 Corpus Juris 161. Moreover, the subject-matter 
of the inquiry does not appear to have been of any material concern to the in- 
surer, for, as previously noted, it is the extent of the ownership and not the 
form of the title that constitutes the material factor in assuming insurance risk on 
improved real estate. Capital City Ins. Co. v. Caldwell Bros., supra. 

[5-7] At the time of the written application the agent produced for signature 
a separate paper headed “Transfer of Liability,” and after blank spaces for that 
purpose the further heading “Reduction of Liability.” He procured an agreement 
that the amount of insurance be reduced from $700 to $600, and inserted the 
figures showing such reduction in this paper under the heading “Reduction of 
Liability.” There was inserted in the same instrument, with pen and ink, just 
above the words “Reduction of Liability,” the following: “Vacancy permit re- 
duced to ten days.” 


Plaintiff’s testimony, as well as that of her husband who testified to reading 
the paper, was emphatic in the statement that at the time this insrument was 
signed it contained no such language, and that nothing whatever was said concern- 
ing any vacancy permit, but only the reduction of the amount of insurance. The 
testimony of the agent is to the effect he wrote in these words at the same time, 
and with the same pen and ink, he filled out the amount of reduction. 


The testimony was in sharp conflict, and the trial judge had before him the 
paper itself for examination. He made a special finding of the facts, as requested 
by defendant, which appears in the report of the case, and wherein he concludes 
from the proof that the words were not in the paper when signed, and “never 
entered therein with her knowledge or consent, and that the thirty days vacancy 
permit clause contained in the original policy remained unchanged.” The paper 
was not delivered to plaintiff or attached to the policy, but offered in evidence by 
defendant as constituting an agreed change of the original. But it cannot have 
binding force if in fact these words were not in the instrument when signed, and 
added thereafter without the knowledge or consent of the insured. The trial court 
so found, and his ruling will not be here disturbed. The testimony to the effect 
that the agent said nothing in regard to the vacancy permit change at the time 
was competent to be considered on the issue of fact. Nor was there material vari- 
ance, as to the complaint and the policy offered in evidence. Plaintiff’s proof was 
to the effect that only one change was agreed upon; that was a reduction of the 
amount of recoverable insurance to $600, and for that amount she instituted her 
suit; and that the language as to the vacancy permit change never became any part 


of the agreement and never affected the policy. The policy was admitted in evi- 
dence without error. 


Like observations suffice to show also that there is here presented no question 
of one rescinding a part of the contract unfavorable and standing on the part 
favorable, and the cases of Prestwood v. Carlton, 162 Ala. 327, 50 So. 254, and 
Cooper v. Rowe, 208 Ala. 494, 94 So. 725, cited by appellant, are not here applicable. 
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The trial court expressly excluded any evidence that might be construed as 
tending to show any effort at compromise, and the argument in relation to such 
proof is therefore without merit. 

[8] Appellant argues there is an irreconcilable conflict in the vacancy clauses 
of the policy sued upon, and that the policy issued was a renewal of the one for 
the year before and will be treated as containing the same provisions, citing, among 
other authorities, Commercial Fire Ins. Co. v. Morris, 105 Ala. 498, 18 So. 34; 
National Life & Accident Ins. Co. v. Lokey, 166 Ala. 174, 52 So. 45. But we con- 
sider these authorities without application here. 

The policy sued upon is a new and different policy from the former one, and 
the vacancy clauses are readily reconciled. The first ten-day limitation is under 
the heading, “unless otherwise provided by agreement in writing added hereto.” 
The policy protects against loss by fire, lightning, windstorm, cyclones, and torna- 
does. Further on in the policy is what is termed a “vacancy clause * * * applic- 
able to fire cover only,” granting a thirty-day vacancy which refers to the former 
clause by expressly providing that the ten days be included therein. There is no 
conflict. Nor is there any mistake apparent on the face of the contract. The in- 
surer desired the change and insists they issued the policy by mistake, as “farm 
property” is given only ten days’ vacancy permit. At the expiration of the first 
policy the agency at Jasper mailed plaintiff the policy sued upon. It was acceptable 
to her, and became a valid policy in her hands. She had entered into no contract 
by mistake, and the error, if any, was all on one side. The insurer, instead of 
canceling the policy, preferred to have it stand with reduction of amount, and 
attempted to change by agreement as to the vacancy clauses. 

The plaintiff’s proof shows they made no such agreement, and that the state- 
ment in the signed instrument to that effect was in effect a forgery. Under these 
circumstances, therefore, the argument advanced upon this theory of the case is 
without merit. 

[9] There are a few remaining rulings on evidence that need no separate 
treatment. So far as the questions of law are concerned, plaintiff is shown to be 
entitled to recover, and the only remaining question was one of fact. The other 
rulings in no manner affected this question of fact, and could have no material 
bearing on the questions of law discussed. If any error intervened, therefore it 
was clearly without prejudice, and within the influence of Supreme Court Rule 45. 

We are not unmindful of the general statement of our cases that when a case 
is tried by the judge without a jury, and illegal evidence is introduced, it will re- 
quire a reversal of the judgment, unless the remaining evidence is without con- 
flict and sufficient to support the judgment. Springer v. Sullivan, 218 Ala. 645, 
119 So. 851: Deal v. Houston County, 201 Ala. 431, 78 So. 809. The statement 
originated in First National Bank v. Chaffin, 118 Ala. 246, 24 So. 80, 84, and in the 
cases where used will be found amply sufficient for the purpose in hand. But it 
was not intended that a mere erroneous ruling on evidence, which clearly appears 
entirely harmless and with no possible effect upon the result, must necessarily 
work as a reversal, unless the remaining proof is uncontradicted. Such a con- 
struction of the language is refuted by the opinion in the Chaffin case, supra, where 
the expression originated, as disclosed by the following: “When error is found, 
the presumption of prejudice or injury arises, and, unless it is clearly repelled, 
a reversal must follow.” And the entire discussion is to the effect that error ap- 
pearing prejudice or injury is presumed, and the cause will be reversed “unless 
the record itself rebuts the presumption.” We are of the opinion that if any error 
intervened, which we do not determine, any presumption of injury is clearly re- 
buted by the record, and no cause for reversal is shown. 

No reversible error appearing, the judgment will be affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 
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MARINE 


DUNBAR MOLASSES CORPORATION v. HOME INS. 
CO. OF NEW YORK. No. 4927. 
District Court, E. D. New York. April 27, 1933. 
3 Federal Supplement 296. 
1. INSURANCE. 


Policy insuring molasses in bulk including risk of “loading” and unloading, 
and accident to “conveyance,” covered loss by escape from broken section of pipe 
line leading from storage tank to valve at dock. 

Such loss was covered by policy, since the “loading” of molasses 
began at the tank from which molasses was pumped, rather than at dock 
valve to which ship’s hose was attached, and the pipe line was a “convey- 
ance” within the policy, which is defined as that by which anything is 
conveyed. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

3. INSURANCE. 5 . . 
All parts of insurance policy are read together and harmonized if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. . . 

Recovery against insurer for molasses lost in loading on ship held value 
at destination less freight which would have been paid. 

(For other cases, see Insurance, Dec. Dig. 474.) 

At Law. Action by Dunbar Molasses Corporation against Home Insurance 
Company of New York. 

Judgment for plaintiff. . i . ; ; 

Crowell & Rouse, of New York City (E. Curtis Rouse, of New York City, of 
counsel), for plaintiff. 

Macklin, Brown, Lenahan & Speer, of New York City (Paul Speer, of New 
York City, of counsel), for defendant. 

Byers, District Judge. 


This is an action at law, a jury having been waived, in which the plaintiff 
seeks to récover for the loss of molasses in bulk, the result of escape of a por- 
tion thereof from a broken section of a pipe line leading from the plaintiff’s stor- 
age tank to a valve at the dock where a ship lay in which the cargo was laden; 
the valve was connected with the ship’s hose leading over the ship’s side. 

The loss occurred at New Orleans on September 16, 1930. 


_ The insurance contract is an open policy issued March 20, 1930, and consists 
of a printed form attached to which is a printed rider containing twenty-one 
paragraphs, some of which contain typewritten matter; attached to the printed 


rider are three typewritten riders; there are also two separate typewritten riders 
attached to the printed policy. 


The printed contract recites that the defendant insures the plaintiff from 
“ports * * * in the World to ports * * * in the World generally via any route 
* * * including risks of transhipment and lighterage, whether customary or 
otherwise.” 

The subject-matter is “lawful goods and merchandise, consisting principally 
of molasses shipped per iron or steel steamer * * * , and connecting conveyances 
hy land or otherwise, but excluding sailing vessels * * * , except as a connecting 
conveyance.” 

Insurance commences upon the merchandise “from the time when the Goods or 
Merchandise shall be laden on Board the said Ship * * * and until the said 
Goods and Merchandise be discharged and safely landed as above.” 

Further, “No risk on shore is covered by this Policy unless specifically 
assumed in writing, but when any risk on shore is so specifically assumed by 
this Policy, it is agreed that if thereby this Policy attaches on board railroad 
cars, the risks of fire, derailment and collision only are covered * * * ; and if 
thereby this Policy attaches on board any cther land conveyance, or on docks, 
wharves, or elsewhere on shore, the risks of fire and rising navigable waters or 
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river floods only are covered.” (This must be read in connection with paragraphs 
9, 20 and 21 of the rider.) 

The policy is agreed not to cover more than $175,000.00 in any one casualty. 

The foregoing provisions occur in the printed body of the contract, which 
counsel have referred to as the basic policy. 

The effective date is agreed to be March 15, 1930, to continue until cancellation. 

Coverage is of goods and merchandise, principally molasses, valued at “sales 
price,” shipped per iron or steel steamer “and connecting conveyances, by land 
or other wise, but excluding sailing vessels * * * , except as a connecting con- 
veyance”; “from ports * * * in the World to ports * * * in the World generally. 
via any route * * * , including risks of transhipment and lighterage, whether 
customary or otherwise.” 

Paragraph 9: “Including while on docks, wharves ro elsewhere on shore 
and/or during land transportation, risks of collision * * * , or any accident to 
the conveyance and/or collapse and/or subsidence of docks, and to pay loss or 
damage caused thereby, even though the insurance be otherwise F. P. A.” 

Paragragh 10: “All goods shipped are insured: 

“A. As attached. 

“Molasses in bulk insured: 

“Warranted free from particular average unless the vessel * * * and/or the 
interest hereby insured be stranded, sunk, burnt, on fire, or in collision, but not 
liable for leakage unless the vessel be stranded, sunk, burnt, on fire or in collision, 
* * * or same be caused by explosion or by the vessel coming into contact with 
any floating or stationary object and provided in all the above cases that the 
leakage shall amount to over one (1%) percent, a deduction to be made from 
all settlements of one-quarter of one (1%) percent allowance for ordinary leakage. 
The contents of each tank shall be considered as separately insured. * * * 

“D. Notwithstanding any average warranty contained herein, these insurers 
agree to pay landing * * * charges * * *, as well as any partial loss arising from 
_ transhipment. * * * ” 

Paragraph 11: “Including risks of craft to and from the vessel, each lighter, 
craft or conveyance to be considered as if separately insured. * * * ” 


Paragraph 14: “In case of short shipment in whole or in part by the vessel 
reported for insurance hereunder, * * *, this insurance shall nevertheless cover 
the goods until safe arrival and. delivery at destination, provided prompt notice 
be given these insurers when such facts are known to the assured, and additional 
premium paid if required.” 

Paragraph 19: “It is a condition of this insurance that the assured is bound 
to declare to Johnson & Higgins for transmission to these insurers, as soon as 
practicable * * *, each and every shipmient coming within the terms hereof, whether 
arrived or not, underwriters being bound to accept same up to but not exceeding 
the limit hereinbefore agreed. It is also agreed that this insurance shall not be 
prejudiced by any unintentional delay or omission in reporting hereunder or any 
unintentional error in the amount * * *, if prompt notice be given these insurers 
as soon as said delay and/or omission and/or error becomes known to the 
assured.” 

Paragraph 20: “It is further agreed that the conditions contained herein shall 
override anything that may be at variance or contradictory thereto in the policy 
to which this form, is attached.” 

Paragraph 21: “Other conditions, if any: Attaching from the time the molas- 
ses is waterborne and covers continuously while in due course of transit until 
safely landed at port of destination including risk of loading and unloading.” 

_ It is recited that this insurance cancels and takes the place of a previous policy 
issued by the defendant, bearing the same number, and dated August 1, 1928. 

_ The plaintiff's plant is located in the City of New Orleans, near the east bank 
of the Mississippi River, and tanks and buildings are from several hundred feet 
to more than 1,000 feet from the river. 

On September 16, 1930, the S. S. Amolco was lying at the Congress Street 
wharf at New Orleans, loading molasses, which was pumped from shore tank 
No. 5 through a 10-inch pipe to the vessel. 

The pipe in question runs mostly underground to the wharf at which the 
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steamer lay, where it emerges and is carried by stringers, which also support the 
wharf planking, to the valve above referred to, where the ship’s hose was made 
fast. The distance from No. 5 tank to the wharf is more than 1050 feet, and the 
pipe carrying the molasses was therefore somewhat longer than that. 

During the night of September 16-17, it was discovered that the ship was not 
receiving molasses; whereupon it developed that a portion of the pipe under the 
wharf had fallen to the bank or batture as it is called, and that, through a break 
in the pipe, much of the molasses had flowed over the batture and into the river. 
Thereupon the ship was shifted to another wharf about a thousand feet up the 
river, where loading was resumed, and continued until 8:30 p. m. on the 17th, and 
the ship sailed about an hour later for Baltimore. 

This cargo was declared under the policy in suit under date of September 
25, 1930, on a form of declaration prepared by the plaintiff’s brokers, which recites 
a shipment for insurance by the plaintiff; the blank provided for the “Name of 
Vessel and/or other Conveyances” reads “Per S. S. ‘Amolco’ #16 Date of B/L 
September 17th, 1930,” and the merchandise was described as 827,217 gallons of 
molasses valued at $86,858.00. This bore the typewritten signature “Dunbar 
Molasses Corporation” and underneath, in script, “F. J. Chester.” The figure 
16 above referred to indicated the number of the voyage. 

It will be observed that there is no reference in the declaration to the pipe line 
in question as a conveyance. 

Promptly upon discovery of the said loss, the defendant was notified, and its 
surveyor surveyed the broken pipes without prejudice on September 18, 1930. On 
September 27, 1930, the defendant notified the plaintiff’s brokers, in effect, that the 
loss did not fall under the policy, and the subsequent dealings of the parties during 
the ensuing six months are not recorded in any correspondence which is in evi- 
aence. 

On May 1, 1931, the defendant wrote to its brokers, explaining that the dec- 
laration was insufficient as to the quantity of cargo shipped, because the figure 
therein stated was an estimate upon which the bill of lading was issued; it was 
explained that the precise figures were obtained by measuring the contents of the 
shore tank from which the molasses was pumped, at the time that the operation 
started and again when it ceased; the difference being the amount discharged from 
the tank. Consequently, a correction slip, increasing the number of gallons from 
827,217 to 991,068, was prepared and delivered to the defendant by the brokers 
for the plaintiff under date of May 7, 1931. 

The testimony shows that this correction slip was delivered to the marine 
underwriter for the defendant, and at that time there was a conversation between 
the plaintiff's representative and the latter, involving the methods employed in 
calculating the amount of cargo according to the original declaration, and then 
under the correction slip. 

The marine underwriter understood at this time that there had been a loss, 
and says that he did not know the details thereof. The correction slip was held 
under advisement until June 4, 1931, at which time it was accepted; he knew that 
there was talk about a claim, and he presumed that a claim was going to be filed 
on the corrected declaration, and he knew that his company had held a survey of 
the damage. 

Under date of June 8, 1931, a claim was filed for this loss, and thereafter 
correspondence, which is in evidence, indicates that from June 22, 1931, until 
October 2, 1931, the parties were in communication, and that the defendant refused 
to recognize the validity of plaintiff's claim under the policy. 


During the month of February, 1932, this action was brought. 


[1] The first question at issue is whether the insurance attached to the molas- 
ses while it was in the pipe line between the shore tank and the valve to which 
the ship’s hose was coupled. 

This policy took the place of an earlier one issued in 1928, and by its terms 
covered molasses in bulk, which means that the parties must have contracted with 
mutual knowledge of the circumstances attending the operation of loading molas- 
ses into a vessel. It is only by ascribing such knowledge to them that light can 
be thrown upon their intentions in employing the words of the basic policy refer- 
ring to the carrying vessel “and connecting conveyances by land or otherwise,” 
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which likewise occur in paragraph 6 of the rider; the same comment is thought 
to apply to the provisions of paragraph 21 of the rider, to the effect that the 
insurance attaches from the time that the mplasses is waterborne, “including risk 
of loading and unloading.” Nor should sight be lost of paragraph 9 in the rider, 
above quoted, in which reference is made to the molasses while on docks or else- 
where on shore and/or “during land transportation * * * or any accident to the 
conveyance and/or collapse and/or subsidence of docks * * *, even though the 
insurance be otherwise F. P. A.” 

Paragraph 20 (the overriding provision) renders the foregoing of great 
importance, for obviously it provides for liability which would not be present 
under the terms of the basic policy. 

These several provisions would not be appropriate unless the parties had 
clearly in mind that the marine insurance was to cover the operation of loading 
the cargo, and thus the question seems to come down to where the loading began. 
Was it at the tank from which the molasses was pumped, or was it at the dock 
valve to which the ship’s hose was attached? 

The answer to this question must be sought in a consideration of the operation 
itself. 

It is necessary to disregard mere questions of distance such as length of pipe 
line, and the position of pumps and tanks with reference to the wharf. 

The conclusion would be the same whether the tank was two feet from the 
wharf or two thousand. 

The testimony is that the output of tank No. 5 was released through a valve 
on the tank itself; there was a pump in the same yard, containing suction and 
discharge valves, and this pump furnished the first impulse to move the molasses 
toward the ship; its efforts were aided by a “booster” pump located 500 feet or 
so nearer the wharf; delivery proceeded through the pipe line which has been 
described, which was connected with the filling and discharge line (the ship’s 
flexible hose), and the cargo pumps were used as booster pumips “to expedite the 
loading.” 

It must be clear that the operation of loading was started by opening the valve 
in the tank, and was stopped by closing it. Unless molasses were permitted to 
remain in the pipe line on storage, the opening and closing of the valve to which 
the ship’s hose was connected could not control the operation. There is no tes- 
timony which would indicate that molasses was kept on storage in the pipe line, 
ready to be drawn off by opening the valve at the river end of the line as occa- 
sion might require, as one would draw a glass of water from a faucet. 

Thus the loading must be deemed to have had its inception at tank No. 5, and 
to have continued until further output was there cut off. 

To this reasoning, the defendant offers objections which require examination: 

A. The basic contract in terms provides that the insurance shall commence 
from the time that the cargo is laden on board the ship, and “connecting convey- 
ances by land or otherwise”—therein recited—necessarily refer only to such 
instrumentalities as shall function after the cargo has been so laden. 


This argument necessarily ignores the provisions of paragraph 21 of the rider 
to the effect that the insurance attaches from the time the cargo is waterborne 
“including the risk of loading and unloading.” True the defendant urges that the 
cargo must first be waterborne before liability exists, and that only thereafter 
the “loading and unloading” responsibility arises. If the word “unloading” alone 
were employed, the argument would be tenable, but, however inconvenient it may 
be to the defense of this action, the fact remains that the parties contracted with 
reference to “loading,” and, as the cargo had to be loaded before it could become 
waterborne, it would seem inevitable that any loss incident to loading falls within 
the precise engagement. 


Bluefields Fruit & S. S. Co. v. Western Assurance Co. of Toronto (C. C. A.) 
265 F. 221, relied upon by the defendant, decides nothing to the contrary. 

There the vessel to be laden suffered damage, requiring extensive repairs, and 
consequently was unable to accept a cargo of bananas on barges ready for deliv- 
ery. No other vessel was available, and the cargo was lost through spoilage. The 
decision was that the bananas were not insured until laden on board the ship 
which was to receive them, and consequently her misadventure gave rise to no 





482 The Insurance Law Journal, Vol. 81 [Sept., 1933 


liability to the owner of the bananas, under the terms of the policy involved. The 
Court did not pass upon a loss during the process of loading, under insurance 
which attached, “including risk of loading and unloading.” 

B. The striking out of paragraph 8 of the rider indicates that the parties 
excluded such a happening as this. 

The deleted provision follows: “Including (subject to the terms of this pol- 
icy) all risks covered by this policy from the moment the goods and/or merchan- 
dise leave the store, warehouse or factory at initial point of shipment (whether 
in the interior or at the seaboard) while in due course of transit, until safely 
delivered into store, warehouse or factory at final destination, except that on 
shipments to the River Plate the risk of fire under this insurance shall cease 
upon arrival at any shed (transit or otherwise), store, Custom House or ware- 
house, or upon expiry of ten (10) days subsequent to landing, whichever may first 
occur.” 

While the loss in question would seem to have fallen within the above, it does 
not follow that the exclusion of the risks so described determines the question at 
issue; the express assumption of risk of loading, found in paragraph 21 of the 
rider, must be held to have been the affirmative engagement of the defendant 
which applies to this state of facts. 

Also it may well be argued that the provisions of paragraph 9 of the rider, 
quoted above, were regarded as appropriate to cover the process of loading which 
was here contemplated. This cargo was on shore, and was in the process of trans- 
portation, i. e., being borne from the tank to the ship, in the pipe line, and was 
lost through accident to the latter which took place during the operation. It is 
urged that the pipe line was not a “conveyance” within the meaning of this clause. 

To this it may be answered that, since the parties contracted with a knowledge 
of how the plaintiff conducted the loading of its cargoes, if there had been a desire 
to exclude pipe lines as conveyances, appropriate language to that end would have 
been adopted. 

One dictionary definition of the word is “That by which anything is conveyed” 
(Standard)—a _ sufficiently comprehensive expression to justify the construction 
here adopted. Thus, for present purposes, a pipe line is held to have been a 
“conveyance.” 

These objections therefore cannot be thought to diminish the undertaking by 
the defendant to cover the risk of loading the cargo in question. 

[2] It is then argued that the F. P. A. clause in paragraph 10 of the rider does 
not permit the plaintiff to recover for this partial loss. When this clause is read 
in connection with paragraph 9, it will be perceived that the latter includes a loss 
caused by an accident to a conveyance, even though the insurance be otherwise 
free from, particular average. 

The loss therefore is seen to have been a provable claim, even though it be 
conceded, for the sake of the argument, that in the absence of paragraph 9 this 
would not be the case. 

The defendant insists that the proof was filed as for a partial loss. Mani- 
festly this is so, because it was not total, and the fact that it credits the defendant 
with one-quarter of one percent. of the loss, as would have been done if it had 
been based upon a partial loss of the cargo after being laden on board, and the 
vessel had been stranded or in collision, does not mean that the plaintiff thereby 
conceded that it was a partial loss for which recovery could be had only pursuant 
to paragraph 10 of the rider. 

There is nothing in the statement of claim to identify the loss with that para- 
graph, save the “deducion of 4% allowance for ordinary leakage.” 

At most, the foregoing may be construed as an admission that any partial! 
loss would be subject to a deduction for leakage; the admission may be conceded, 
and is binding upon the plaintiff to the extent that its prayer for judgment is so 
limited, but it does not go so far as to preclude an assertion that the loss was 
contemplated by paragraph 9 of the rider, nor can the Court thereby be relieved 
of the duty to examine the contention and, if need be, direct a judgment in accord 
with it. 

The defendant urges that paragraph 9 of the rider, if permitted to support 
the plaintiff's claim, would thereby override paragraph 21, heretofore considered. 
The argument, that the latter must be taken to exclude all risks prior in time 
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to the completion of placing the cargo on board, has been considered and found 
to be untenable. It is that contention alone which would support the view that 
paragraph 9 overrides paragraph 21 of the rider. 

[3] It is probably unnecessary to cite authority for the proposition that all 
parts of the policy are to be read together and brought into harmony if that be 
possible; fragmentary construction would serve no useful purpose. 

If the views are sound which have previously been stated, that risks attending 
loading were deliberately contracted for, with knowledge of the plaintiff’s methods 
thereby involved, it beconfes apparent that the two clauses in question are not in 
conflict, and that no problem of overriding is involved. The term “loading” in 
paragraph 21 is merely to be interpreted with reference to the more elaborate 
reference to the possible incidents thereof as portrayed in the earlier article. Such 
is the theory upon which this decision is based. 

It results therefore that the plaintiff is entitled to recover for its loss under 
this policy. 

[4] The plaintiff has sought to base its loss upon the stipulated sales price of 
molasses at Baltimore, of 10% cents per gallon c. i. f. Baltimore. The freight on 
the molasses lost, at 1% cents per gallon, would have been $3,351.16, had the molas- 
ses incurred the freight, which was not the fact. 

By a parity of reasoning to that adopted in The Nat Sutton (C. C. A.) 62 
F.(2d) 787, at page 790, it is held that the plaintiff's claim must be reduced by 
so much, there having been no certificate issued by the defendant valuing this 
shipment. 

The plaintiff may have judgment against the defendant for $20,165.77, with 
interest from September 16, 1930, together with its costs and disbursements. 


NORTHWESTERN FIRE & MARINE INS. CO. v. FRED T. LEY & CO., 
Inc., et al. 


Supreme Court, Appellate Division, Fourth Department. 
May 10, 1933. 
264 New York Supplement 517. 


1. INSURANCE. 

Insurer which settled insured’s claim at less than full loss without knowledge 
of insured’s release of alleged tort-feasor had no claim as subrogee against alleged 
tort-feasor. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

2. INSURANCE. 

Insurer which settled insured’s claim at less than full loss without knowledge 
of insured’s release of alleged tort-feasor had no claim against insured, where 
there was no charge of fraud on insured’s part. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. 

Insurer’s part payment or compromise of insured’s claim does not give rise 
to partial subrogation to insured’s claim against alleged tort-feasor. 

(For other cases, see Insurance, Dec. Dig. § 606[1]). 

Appeal from. Supreme Court, Erie County. 

Action by the Northwestern Fire & Marine Insurance Company against Fred 
T. Ley & Co., Ine, and the Cowles Towing Company, Inc., wherein the Cowles 
Towing Company, Inc., filed a counterclaim against its codefendant. From a judg- 
ent dismissing both complaint and counterclaim, plaintiff and defendant last 
named appeal. 

Affirmed. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 
‘ Charles S. Desmond, of Buffalo, for appellant Northwestern Fire & Marine 
ns. Co. 

Arthur E. Otten, of Buffalo, for appellant Cowles Towing Co. 

Frederic R. Twelvetrees, of Buffalo, for respondent Fred T. Ley & Co. 

TAYLOR, Justice. 

[1-3] The findings of the learned trial court (1) that plaintiff compromised 
and settled the claim of defendant Cowles Towing Company, Inc., against plaintiff 
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at less than the full loss, and (2) that said defendant released defendant Fred T. 
Ley & Co., Inc., from all liability arising from its negligence, are not against the 
weight of the evidence. McCormick v. Shippy (D. C.) 119 F. 226; Id. (C. C. A.) 
124 F. 48, 51; Santa Fé, P. & P. Ry. Co. v. Grant Bros. Construction Co., 228 
U. S. 177, 192, 33 S. Ct. 474, 57, L. Ed. 787. These findings, if correct, have 
deprived plaintiff of all its rights through subrogation, it not having ascertained 
the facts as to the reelase before adjusting the loss, and it making no claim by 
pleading by requests to find or in its brief or otherwise that payment by it was 
induced by fraud on the part of the defendant Cowles Towing Company, Inc. 
Smith v. Glen’s Falls Ins. Co., 62 N. Y. 85; Yonkers Fur Dressing Co., Inc., y. 
Royal Ins. Co., Ltd., et al., 247 N. Y. 435, 444, 160 N. E. 778; National Life Ins. 
Co. of United States v. Minch, Adm’r, 53 N. Y. 144, 151. We have the added 
principle of law that part payment or compromise does not give the right to 
subrogation in part. Hanlon v. Union Bank of Medina, 247 N. Y. 389, 160 N. E. 
650; McGrath v. Carnegie Trust Co., 221 N. Y. 92, 95, 116 N. E. 787; New York 
Ins. Co. v. Roulet et al., 24 Wend. 505; The Bodo (D C.) 156 F. 980; Sheldon on 
Subrogation, § 127. 

Therefore plaintiff cannot recover against either defendant; nor can defend- 
ant Cowles Towing Company, Inc., recover against the other defendant. The 
judgment should be affirmed, with costs to both defendants against plaintiff and 
to defendant Fred T. Ley & Co., Inc., against defendant Cowles Towing Company, 
Inc. 

Tudgment affirmed, with costs. All concur. 
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ACCIDENT 


WERTHEIMER vy. TRAVELERS’ PROTECTIVE ASS’N 
OF AMERICA. No. 715. 
Circuit Court of Appeals, Tenth Circuit. March 28, 1933. 
64 Federal Reporter (2d) 435. 
3. INSURANCE. 

Clause in constitution and by-laws of fraternal benefit society, defeating li- 
ability :f member died from gunshot wound without eyewitness, held valid limita- 
tion. 

Clause in constitution and by-laws of fraternal benefit society, in- 
corporated in certificate of membership by reference, provided that asso- 
ciation “shall not be liable * * * when the member dies as the result of 
injuries sustained as a result of a gunshot wound or the alleged acc:- 
dental discharge of firearms when there is no eyewitness except the mem- 
ber himself * * *” 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

4. INSURANCE. 

Word “eyewitness,” within clause in constitution and by-laws of fraternal 

benefit society, should receive liberal interpretation. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


5. INSURANCE. 

“Eyewitness” clause in constitution and by-laws of fraternal benefit society, 

incorporated in certificate of membership, should be given rational meaning. 
Eyewitness clause in constitution and by-laws of fraternal benefit 
society incorporated in certificate of membership, defeating liability if 
member dies from gunshot wound when there is no eyewitness, has been 
sufficiently complied with if, from all the facts and circumstances, the 
trier of the facts may conclude that the accident did not occur in the 
solitude sought by suicides, but occurred when third person was *n po- 
sition to observe general circumstances surrounding the untoward event. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

6. INSURANCE. 

Evidence held to support finding that there was no eyewitness to fatal shoot- 
ing of member, precluding recovery by beneficiary under fraternal benefit cer- 
tificate. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from the District Court of the United States for the D’strict of 
Utah; Tillman D. Johnson, Judge. 

Action by Gertrude C. Wertheimer against the Travelers’ Protective Asso- 
ciation of America. From a judgment in favor of the defendant, the plaintiff 
appeals 

Affirmed. 

J. D. Skeen, of Salt Lake City, Utah (E. J. Skeen, of Salt Lake City, Utah, 
on the brief), for appellant. 

Paul H. Ray, of Salt Lake City, Utah (Emmett M. Bagley and Robert L. 
Judd, both of Salt Lake City, Utah, on the br‘ef), for appellee. 

Before Lewis, Phillips, and McDermott, Circuit Judges. 

McDermott, Circuit Judge. 


On the evening of June 20, 1930, the body of David L. Wertheimer was dis- 
covered in the weeds back of an apartment house in Salt Lake City. He had 
been dead about 12 hours. There was a bullet wound in his chest, and a revolver 
which had been seen in his possession, w:th one shell discharged, was found near 
by. No one saw the killing, as far as the record shows, although neighbors heard 
some one talking loudly about dawn, and shortly thereafter a shot was heard. 


[1] The deceased was a member of the appellee, a fraternal benefit society 
organized under the laws of Missouri. Appellant furnished proofs of death, in 
which she stated that she was without personal knowledge as to the circum- 
stances of his death, other than that his body was found as above narrated. She 
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said, “As far as I know there was no eyewitness.” The physician’s certificate, a 
part of the proofs, stated the cause of death to be suicide. Such proofs are 
competent, although not conclusive, evidence of the facts stated therein. Mu- 
tual Ben. L.. Insurance Company v. Newton, 22 Wall. 32, 22 L. Ed. 793; Travelers’ 
Ins. Co. v. Melick (C. C. A. 8) 65 F. 178, 187, 27.L. R. A. 629; Union Mut. Life 
Ins. Co. v. Payne (C. C. A. 5) 105 F. 172; Cooley on Insurance (2d Ed.) p. 5928. 

The society declined to pay the loss, and this action to recover the proceeds 
of the certificate followed. Appellant alleged that the insured came to his death 
“independently of all other causes, through external, violent and accidental 
means.” In defense, the appellee set up the following clause of its constitution 
and by-laws, which are incorporated in the certificate of membership by refer- 
ence: “This association shall not be liable * * * for intentional injuries or acts 
causing death, loss of either hand, foot, arm, leg, sight of either eye, or dis- 
ability inflicted by the member or any other person upon him while sane or in- 
sane or when the member dies as the result of injuries sustained as a result of 
a gunshot wound or the alleged accidental discharge of firearms when there is 
no eye witness except the member himself, suicide, by the member sane or in- 
sane. 


The answer alleged that its certificate did not cover the loss sued on, for as 
much as the member died (1) as a result of a gunshot wound when no eyewitness 
was present; (2) as a result of self-inflicted intentional injuries while sane or 
insane; (3) as a result of a murder, if he was murdered; and (4) as a result of 
suicide by the member, sane or insane. In reply it is alleged that the “eyewit- 
ness” clause has been held to be unenforceable by the courts of Missouri, the 
state of appellee’s organization. 


The evidence disclosed the facts narrated. Both parties moved for a directed 
verdict w:thout reservation. The trial court directed a verdict for the appellee. 
The correctness of that ruling is challenged by this appeal. 

The clause in question falls far short of that clarity of expression which 
should characterize exemptions from a fixed liability. It would appear that in an 
effort to restrict the coverage, suicide is excepted by two separate clauses in the 
same sentence that murder is also excepted, as are all other gunshot wounds 
where no one“witnesses the accident. We are, fortunately, not called upon to in- 
terpret the entire clause with precision, for that part of the clause relied upon 
by the trial court is clear. The association is not! liable :f “the member dies as a 
result of injuries sustained as a result of a gunshot wound or the alleged acci- 


dental discharge of firearms when there is no eyewitness except the member 
himself.” 


2, 3] If this is a valid limitation upon the liability of appellee, the trial 
court’s decision on the facts cannot be disturbed on this record. No reason is 
apparent why parties competent to contract may not, if they desire, exclude all 
deaths from gunshot wounds from the risks assumed; a fortiori, they may re- 
strict the coverage to such wounds as may be inflicted in the presence of an eye- 
witness. Doubtless the clause was intended as additional protection against self- 
inflicted injuries but whatever its purpose, its language is not obscure, and it is 
an essential part of the contract sued on. “Eyewitness” clauses have been be- 
fore the courts, and their validity has generally been sustained. Becker v. In- 
terstate Business Men’s Acc. Ass'n (C. C. A. 8) 265 F. 508; Werner v. Travelers’ 
Protective Ass’n (C. C. A. 5) 37 F. (2d) 96; Roeh v. Business Men’s Ass’n, 164 
Iowa, 199, 145 N. W. 479, 51 L. R. A. (N. S.) 221, Ann. Cas. 1915C, 813; Moses v. 
Ill. Comm. Men’s Ass'n, 189 Ill. App. 440; Schumacher v. National Travelers’ 
Ben. Ass’n, 118 Kan. 523, 235 P. 844; Southern Travelers’ Ass’n v. Shattuck (Tex. 
Civ. App.) 2 S.W.(2d) 568; Lundberg v. Interstate Bus. Men’s Ass’n, 162 Wis. 
474, 156 N. W. 482, Ann. Cas. 1916D, 667. For other cases, see Annotation, 62 
A. L. R. 39. Opposed, Rollins vy. Business Men’s Acc. Ass’n, 204 Mo. App. 679, 
220 S. W. 1022, 1024. Cf. Utter v. Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 
$12, 8 Am. St. Rep. 913, which deals with a “direct and positive proof” clause. 
There is no Utah decision holding that such provision conflicts with the public 
policy of that state. 

Appellant’s chief reliance is upon the proposition that since this certificate 
was issued by a fraternal order organized under the laws of Missouri all other 
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courts are bound by the decisions of the Missouri courts in any litigation between 
the association and its members; and that an intermediate court in Missouri 
held, in the Rollins Case, supra, that a clause similar to the one here involved 
was an unwarranted interference with judicial proceedings. It has been author- 
itatively held that the construction given to the charter and constitution of a 
fraternal order by the courts of the state of its creation, is binding upon the 
courts of other states. Supreme Council of Royal Arcanum v. Green, 237 U. S. 
531, 35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771. The obligations of its 
members to pay dues and assessments must be uniform, else there is a discrim- 
ination among its members, and the structure becomes one thing in one state 
and another in another. Upon the authority of the Green Case, it was held that 
the courts of another state could not strike down a by-law which the courts 
of the state of its creation had sustained. Modern Woodmen v. Mixer, 267 U. S. 
544, 45 S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384. But it has not yet been held, 
even in cases involving fraternal societies, that the courts of one state may de- 
termine the public policy of another state as to the evidence to be received in 
its courts. We do not need to decide whether the rationale of the Green Case 
requires that such additional step with ‘ts far-reaching connotations, be taken.’ 

We need not decide the question, because the Rollins Case is not in point. 
The provision before the court in that case was directed at the method of proof, 
the clause reading “the claimant shall establish the accidental character of the 
injury by the testimony of at least one eyewitness.” The provision in the case 
at bar concerns itself with the kind of accident covered by the policy, and makes 
no attempt to limit the proof thereof. It exempts from the coverage accidents 
from firearms where no eyewitness is present. The Rollins Case itself recog- 
nizes the distinction, and intimates that a clause Eke the one under consider- 
ation would not fall under the ban. The court there said, in distinguishing the 
case of Moses v. Ill. Comm. Men’s Ass’n, supra, that: “The condition was that 
there would be no liability when there was no eyewitness to the fatal discharge, 
thereby fixing a condition under which liability would or would not attach. It 
is not a provision attempting to dictate the character of evidence which must 
be used in court to establish liability.” Rollins v. Business Men’s Acc. Ass’n, 
204 Mo. App. 679, 220 S. W. 1022, 1025. 

The distinction may be of little practical importance, although cases might 
well arise where proof could be made that an eyewitness was present, where the 
eyewitness himself had died or disappeared. But the difference in the two 
clauses leaves the one here involved entirely outside of the reasoning of the Mis- 
souri case. It may also be noted that the Missouri decision is by one of the in- 
termediate courts of appeal of that state, and not by its Supreme Court. 

[4-6] Appellant then argues, with commendable diffidence, that there is no 
support in the record for Judge Johnson’s finding that there was no eyewitness 
to the accident. We are in entire accord with the rule laid down in Lewis v. 
Brotherhood Acc. Co., 194 Mass. 1, 79 N. E. 802, 17 L. R. A. (N. S.) 714, and 
Pride v. Inter-State Business Men’s Acc. Ass’n, 207 Iowa, 167, 216 N. W. 62, 62 
A. L. R. 31, that in applying the clause there must be a liberal interpretation of 
the word “eyewitness.” There need not be proof, to comply with the clause, 
that the human eye followed the bullet in its course, or observed the act of 
pulling the trigger; if that was the intention of the association, it should have 


1This precise point was considered and decided, in a case concerni yi S 
by the Eighth Circuit Court of Appeals, in Becker v. Interstate ee ieee ee ee 
F. 508, 510. In an opinion by Judge Munger, concurred in by Judges Sanborn and Stone. iz 
was held: “It is said to be against public policy, because it undertakes, by a contract between 
the parties, to define the evidence that may be used in an action on the certificate: that th 
courts may not be controlled in deciding what is legal evidence of death by a contract. that po 
proof by an eyewitness shall be competent. It is the public policy in force in Kansas. where 
this action was brought, which is to be sought (The Kensington, 183 U. S. 263, 269. 270. 39 
S. Ct. 102, 46 L. Ed. 190; Kennett v. Chambers, 14 How. 38, 52, 14 L. Ed. 316; Swann wv 
Swann (C. C.) 21 F. 299, 300; The Guildhall (D. C.) 58 F. 796, 799; Parker v. Moore, 115 
F. 799, 802, 53 C. C. A. 369; Grosman v. Union Trust Co.; 228 F. 610, 612, 143 C ¢ A 
132, Ann. Cas. 1917B, 613; Story on Conflict of Laws, § 244; 12 Corp. Jur. 439); and this 
public policy, if not controlled by the Constitution, treaties, or laws of the United States , 
the principles of the commercial or mercantile law or of general jurisprudence, is governed by 
the laws of the state as disclosed by the constitution or statutes or by the decisions of its 
highest courts (Hartford Ins. Co. v. Chicago, Milwaukee & St. Paul Railway Co., 175 U. § 
91, 100. 20 S. Ct. 33, 44 L. Ed. 84).” . ae 


or by 
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directly excluded deaths from gunshot wounds from the risks assumed. The 
clause should be given a rational meaning; it is therefore sufficient if, from all 
the facts and circumstances, the trier of the facts may conclude that the accident 
did not occur in the solitude sought by suicides, but that it did occur, as is often 
the case in accidents, when a third person was in position to observe the general 
circumstances surrounding the untoward event. But even under such liberal ap- 
plication, the appellant cannot prevail. The only evidence is that a neighbor 
heard loud talking and footsteps “just below” the sleeping porch; that some time 
after, a shot was heard that “sounded so near, we thought it was *n the house”; 
that twelve hours later, the body was found 147 feet away. Inference must be 
built upon inference to get from this evidence to the conclusion that some one 
else was present when the fatal shot was fired. On the other hand, appellant in 
her own proof of loss, stated there was no eyewitness so far as she knew; and she 
tendered a statement of the physician that the cause of death was suicide. No 
effort was made to explain, impeach, or contradict these statements submitted to 
appellee; their truth was vouched for by appellant, and appellee was invited to 
rely thereon. Conceding without deciding that the burden is upon appellee to 
show that the clause was breached, there is abundant evidence to sustain the 
trial court’s finding that there was no eyewitness to the tragedy. 


Other points urged in support of the judgment need not be considered. The 
judgment is affirmed. 


CONNECTICUT GENERAL LIFE INS. CO. OF HARTFORD, CONN., v. 
ALLEN. No. 96H. 
Circuit Court of Appeals, Eighth Circuit. April 26, 1933. 
64 Federal Reporter (2d) 840. 
1. INSURANCE. 


Beneficiary suing on accident policy had burden of proving that death resulted 
from injury effected solely through accidental means, and that pyogenic infection 
occurred simultaneously with and through accidental cut or wound. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. . 

Evidence of death by injury effected solely through accidental means within 
accident policy held insufficient for jury, where dentist intentionally cut tissues to 
extract tooth, and infection followed. 

It was possible that in extracting insured’s tooth dentist might have 
made cuts and abrasions which would not have been made if operation 
had been skillfully performed in accordance with best practice, but there 
was no testimony that any injury was inflicted by accidental means, 
though it was argued that even if a cut was intended, but reached unin- 
tended vital part, or was made in ignorance or reckless disregard of con- 
sequences, then it was accidental. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the District of 
Nebraska; Joseph W. Woodrough, Judge. 

Action by Audley Robinson Allen against the Connecticut General Life Insur- 


ance Company of Hartford, Connecticut. Judgment for plaintiff, and defendant 
appeals. 


Reversed and remanded. 

G. L. De Lacy, of Omaha, Neb. (Claude H. Voorhees, of Hartford, Conn., 
and J. A. C. Kennedy and Yale C. Holland, both of Omaha, Neb., on the brief), 
for appellant. 

Dana B. Van Dusen, of Omaha, Neb. (Francis A. Brogan and Alfred G. 
Ellick, both of Omaha, Neb., on the brief), for appellee. 

Before Stone, Gardner, and Sanborn, Circuit Judges. 

GarpNner, Circuit Judge. 

_Appellee as plaintiff brought this action against appellant to recover on a 
policy of accident insurance issued by appellant. For convenience the parties will 
be referred to as they appeared in the lower court. 

Insured was the husband of plaintiff, and plaintiff was named as the bene- 
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ficiary in the policy. The loss or disability against which defendant insured is 
described in the following pertinent provisions of the policy: 

“Loss or disability resulting directly, independently and exclusively of all other 
causes from bodily injuries effected solely through accidental means * * * 

“This insurance shall not cover accident, injury, disability, death or other 

loss caused directly or indirectly, wholly or partly, by bodily or mental infirmity, 
ptomaines, bacterial infections (except pyogenic infections which shall occur 
simultaneously with and through accidental cut or wound), or by any other kind 
ot disease.” 
The petition alleged that plaintiff was designated as the beneficiary in the 
policy: that by the policy defendant contracted for and undertook to pay to the 
beneficiary therein named the sum of $12,400 in the event of the death of the 
insured due to “pyogenic infections which shall occur simultaneously with and 
through accidental cut or wound”; that on or about the Ist day of February, 
1927, the insured died of pyogenic infection which occurred simultaneously with 
and through accidental cuts or wounds inflicted on said insured on the 10th day of 
January, 1927, while undergoing the extraction of an impacted molar tooth; that 
said extraction was attended with extreme difficulty, and that the gum tissues were 
cut and wounded, and that the instrument broke through the jaw bone inner layer 
or the mandible and opened passages into the tissues of the neck, resulting in the 
infection of the neck, which infection thereafter extended down the neck tissues 
into the chest cavity, then into the base of the heart and then into the right 
pleural cavity and the pericardial sac, resulting in pleurisy with effusion and peri- 
carditis with effusion, terminating in the death of said insured: that said cuts 
and wounds and infection were not intended, not usual, not expected, not fore- 
seen, and were accidental, and were bodily injuries effected solely through acci- 
dental means and were the proximate cause of the death of said insured. 

By its answer defendant preserved its special appearance theretofore filed and 
objected to the jurisdiction of the court, for the reason that it had not been 
served as by law required, and for the further reason that at the time of the 
commencement of the action, and at the time of the original service of process 
upon it, it was not conducting any business in the state of Nebraska and had 
not theretofore been doing business in said state, and that it was not doing busi- 
ness in the state of Nebraska at the time of the execution of the policy sued 
upon, but that the policy was executd in the State of New York; that when the 
policy sued upon was issued defendant maintained and still maintains its home 
office at Hartford, Conn., but that the policy was entered into and executed in 
the city of New York, state of New York, and was governed by the laws of that 
state; that the policy provided that no action should be brought to recover on it 
prior to the expiration of sixty days after proof of loss had been properly made 
and filed, “nor shall such action be brought at all, unless brought within two 
years from the expiration of the time within which proof of loss is required bv 
the policy”; that these provisions of the policy were valid and binding under the 
laws of the states of New York and Connecticut, and that the action was not 
brought within the period provided for in the policy, nor was the proof of loss 
made within the required time, and hence the action was barred. The answer in 
addition to pleading the bar of limitation provided in the policy, also pleads that 
the action was barred by the statute of limitations, and also contains denial that 
the insured came to his death as the result of pyogenic infections occurring 
simultaneously with and through accidental cut or wound, and in effect denied all 
the material allegations of the petition, except certain formal allegations. 

On the trial, at the close of all the testimony, defendant moved for a directed 
verdict on the grounds: (1) That the court was without jurisdiction of the 
person of the defendant; (2) that the action was not brought within two years 
from the expiration of the time within which proof of loss was required by the 
terms of the policy, and hence the action was barred by the provisions of the 
policy; and (3) that the evidence did not establish that the insured came to his 
death as the result of pyogenic infection occurring simultaneously with and 
through accidental cut or wound. The motion was denied, and the case submitted 
to the jury, and a verdict returned in favor of plaintiff. From the judgment 
entered thereon defendant has perfected this appeal, urging: (1) That the policy 
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provisions limiting suit to two years were binding, and barred the right to main- 
tain this action; (2) that the court was without jurisdiction of the person oi 
defendant, and its special appearance and objection should have been sustained; 
(3) that the evidence was insufficient to support the verdict and judgment; and 
(4) errors in the rulings upon evidence. 

In the briefs filed by counsel on either side the question of the jurisdiction 
of the court and the contractual limitation of the time within which action could 
be brought upon the policy have been very elaborately briefed, but in our view 
of the case the controlling issue is whether or not there was substantial evidence 
tending to show that the insured’s death resulted, directly, independently, and 
exclusively of all other causes, from bodily injuries effected solely through acci- 
dental means, and whether his death was caused by pyogenic infection, which 
occurred simultaneously with and through accidental cut or wound. The evidence 
tended to show the following facts: Insured was forty-eight years old, weighed 
between 190 and 200 pounds, was over six feet tall, was rugged, and had led an 
unusually energetic outdoor life. On January 22, +927, he went to the office of a 
dentist in Omaha, Neb., for the purpose of having an impacted tooth extracted, 
or treated. An impacted tooth, it seems, is one which has not come through the 
gum, and is out of position with reference to the other teeth, An X-ray was 
taken, which disclosed a necrotic area around the crown of the tooth, indicating 
an infected condition of some standing. The tooth pointed inward, and the root 
stuck out into the bone. The dentist undertook to remove the tooth surgically, and 
because of its peculiar formation it was necessary to remove it from the lingual 
side of the jaw. The details of the operation need not be recited, but the case 
proved to be an unusual one. The tooth was many times broken in attempting to 
extract it, and the operation consumed about four hours’ time. Serious infection 
followed, which spread into the throat and tissues of the neck, causing an abscess 
in the deep tissues of the neck and an inflammation in the muscles of the neck. 
Physicians who were later called, testified that there were several cuts and bruises 
about the gum, any one of which might have acted as a portal of entry for in- 
fection into the neck; that there was a large jagged cavity from which the tooth 
had been extracted, and that the floor of the mouth was swollen, as was also 
the floor of the throat. Dr. Heagey, called on behalf of plaintiff, referring to the 
operation which had been performed upon the insured, testified: “The process of 
extracting the tooth which, as the X-ray taken of the mouth on April 30, 1926, 
and which Mr. Robinson gave to me, shows that the tooth or that third molar on 
that right side was lying at right angles to the second molar, and that the dentist 
in his work in extracting the tooth opened the tissues down on top of the tooti 
and found it firmly embedded so that chiseling, cutting and scraping and spreading 
of the tissues were necessary for the purpose of getting alongside and underneath 
this tooth. In his efforts to do this the wound had to be increased several times 
the normal wound for the extraction of a tooth of this type, and the tissues 
which are attached to the jaw in the region of this tooth and form the floor of 
the mouth were torn away, possibly cut, by this effort to enlarge the wound over 
a period of three or four hours to get at the tooth. The floor of the mouth 
dropped away, as it were, from the jaw, leaving the tissues of the neck and the 
back of the throat completely exposed to infection.” 

Plaintiff's witness Dr. Kully testified: “There were several cuts and bruises 
about this gum, any one of which might have acted as a portal of entry into the 
neck. I didn’t probe these and I doubt whether one could have told, if they were 
probed, which one was responsible, because any one might have acted as a portal 
of entry, and another condition that might have acted as a portal of entry was a 
possibility of a break of the inner wall of this jaw bone.” : 

There was other testimony of like character, from some of which it might 
be gathered that the methods used by the dentist were not in accord with the best 
practice, or that the operation was not skillfully performed; but there was no 
testimony produced by the plaintiff tending to prove that any injury had been 
inflicted upon insured by accidental means. On the other hand, the dentist posi- 
tively testified, and in this he is corroborated by his assistant, that all the instru- 
ments used by him in extracting the tooth had been thoroughly sterilized; that he 
had no accident which cut or wounded the floor of the mouth; that he made some 
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definite cuts, but that he had no misfortune; that none of his instruments slipped 
outside of the tooth cavity, and that each incision which he made was intentionally 
made in performing the operation. Counsel for appellee advance the theory that 
the infection entered the neck through a portal “either made through ignorance 
or unfortunate slipping of instruments, or the exertion of too much force thereon.” 
Their contention is further expressed as follows: “A cut does not have to be 
unintentional in order to be accidental; this is in harmony with the theory of ail 
of the cases relied upon by appellee where an intended act produces an unintended 
result. If a cut is intended, but reaches an unintended vital part, or if a cut is 
intended but made through ignorance of the consequences, or reckless of con- 
sequences, then it is accidental.” 

[1] These contentions, we think, are not tenable. The policy covers death by 
bodily injury effected directly through accidental means. The bodily injury must 
be the exclusive cause of the death, and the policy provides that it shall not cover 
bacterial infections, except pyogenic infections, which shall occur simultaneously 
with and through accidental cut or wound. It was incumbent upon plaintiff to 
prove that the insured’s death resulted from a bodily injury which was effected 
solely through accidental means, and it was incumbent upon her to prove that the 
pyogenic infection occurred simultaneously with and through an accidental cut 
or wound. Lincoln Nat. Life Ins. Co. v. Erickson (C. C. A. 8) 42 F.(2d) 997, 
1000: Order of United Commercial Travelers v. Shane (C. C. A. 8) 64 F.(2d) 
55. See also: Ramsey v. Fidelity & Casualty Co., 143 Tenn. 42, 223 S. W. 841, 13 
A. L. R. 651; Caldwell v. Travelers’ Ins. Co., 305 Mo. 619, 267 S. W. 907, 39 
A. L. R. 56; Zach v. Fidelity & Casualty Co. (Mo. App.) 272 S. W. 995. 

[2] This case is ruled by the decision of this court in Lincoln National Life 
Insurance Company v. Erickson, supra, where, in an opinion by Judge Booth, 
it is among other things said: “There was no direct proof, however, how, where, 
when, or under what circumstances the abrasion was produced, and no proof 
whatever of any accidental means producing the abrasion. The abrasion may have 
been intentionally produced and with means expressly selected for the purpose. 
{Italics supplied.] And there was no proof that the bodily injury, namely, the 
abrasion, caused the death. The death, according to the medical testimony, was 
caused by the streptococcic infection in the blood. The abrasion, of course, did 
not create or produce the streptococci, nor cause them to enter the blood; at most 
it afforded an opportunity for them to enter. So far as the evidence shows, the 
streptococci may have entered the blood at the time the abrasion was made or 
some time after the abrasion was made.” 

So, in the instant case, there is no room for speculation as to the cuts in the 
mouth of the deceased being intentionally produced, and that they were produced, 
not by accidental means, but “by means expressly selected for the purpose.” As 
said by this court in the Erickson Case, supra: “* * * The deceased was 
insured, not against accidental results of intended means, but against death result- 
ing from a bodily injury effected directly through external, violent, and accidental 
means. It may be proper enough, loosely to speak of the death as an accidental 
one: but the evidence, in our judgment, fails to show a death resulting from a 
bodily injury effected directly by accidental means.” And further the court said: 
“It is just as possible in the case at bar that deceased himself intentionally opened 
a pimple on his chin, either at home or in the barber shop, or that he directed 
the barber so to do, as that the abrasion was accidentally caused.” 

It seems too plain for argument that the evidence in this case does not 
establish that insured’s injury resulting in his death was effected by accidental 
means. It is possible there may have been cuts and abrasions which should not 
have been made, but there were none which were not intended to be made, and 
if the testimony was as consistent with the hypothesis that the infection entered 
through an incision intentionally made as that it entered through an incision 
unintentionally made, then it tended to prove neither, and as the burden of proof 
was on the plaintiff, she could not recover. Eggen v. United States (C. C. A. 8) 
58 F.(2d) 616. 

In view of the exhaustive opinion of Judge Booth in Lincoln National Life 
Insurance Company v. Erickson, supra, any further discussion of the question 
would be a supererogation. Defendant’s motion for a directed verdict should have 
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been sustained. As this is decisive of the case, we pretermit a consideration of 
the other questions presented. 

The judgment appealed from is reversed, and the cause remanded for further 
proceedings not inconsistent herewith. 


NEW AMSTERDAM CASUALTY CO. v. BRESCHINI. No. 6993. 
Circuit Court of Appeals, Ninth Circuit. 
May 1, 1933. 
64 Federal Reporter (2d) 887. 
1. INSURANCE. 

Evidence, in action on accident policy, Meld insufficient to make issue for jury 
whether insured’s death from jumping or dropping from balcony of hospital was 
contributed to by somnambulism. 

Evidence indicated that insured had intentionally crawled through 
21-inch open space in railing of balcony and dropped to ground below, 
thus apparently committing suicide within exception to policy as to injuries 
self-inflicted. The only evidence of somnambulism was that insured had 
been asleep at 10 a. m., one hour before the injury, and that at some 
time he had taken some prescribed sedative. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

2. INSURANCE. 

Evidence that insured after dropping to ground from, balcony asked his son 
what had happened held inadmissible to show that death was due to somnam- 
bulism, instead of suicide, in action on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. INSURANCE. 

Instructions on burden of proof as to suicide and upon presumption of acci- 
dent held inapplicable in action on accident policy, where insured’s death was fully 
explained as resulting from fall from balcony. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from the District Court of the United States for the Northern District 
of California, Southern Division; Adolphus F. St. Sure, Judge. 

Action by Tranquilla Breschini against the New Amsterdam Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

‘ Joe G. Sweet and Hadsell, Sweet & Ingalls, all of San Francisco, Cal., for 
appellant. 

Chas. B. Rosendale and Edson G. Thomas, both of Salinas, Cal., for appellee. 

Before Wilbur, Sawtelle, and Mack, Circuit Judges. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. WHITEHURST. 
1 Div. 90. 
Court of Appeals of Alabama. 
Feb. 14, 1933. 
Rehearing Denied March 7, 1933. 
148 Southern Rpeorter 162. 
1. INSURANCE. ; 
Insurance contract, made with very limited coverage for small premium, will 
be construed according to its terms. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 
Insured must be given benefit of doubt as to meaning of insurance contract 
prepared by insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. ; 
Insurance policy, covering injury caused by “any accident to any private motor 
driven automobile in which insured was riding,” required that injury causing 
insured’s death be result of injury to automobile. 
(For other cases, see Insurance, Dec. Dig. § 452.) 
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4, INSURANCE. 
To fix liability on insurer,‘ accident within contemplation of policy must be 
proximate cause of insured’s injury, even apart from express provisions therein. 
“Proximate cause” means that cause which directly produces effect. 
(For other cases, see Insurance, Dec. Dig. § 466.) 
5. INSURANCE. 

Death of insured, struck by bullet, fired by prohibition officer at gas tank of 
automobile, after it passed through rear glass, held not within policy covering 
injury caused by accident to automobile in which insured was riding. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Circuit Court, Mobile County; J. Blocker Thornton, Judge. _ 

Action on a policy of accident insurance by Minnie (also known as Winnie) 
Whitehurst against the Life & Casualty Insurance Company of Tennessee. From 
a judgment for plaintiff defendant appeals. 

Reversed and rendered. . 

Certiorari denied by Supreme Court in Life & Casualty Ins. Co. v. Whitehurst, 
148 So. 164. 

Moreau P. Estes and P. M. Estes, both of Nashville, Tenn., for appellant. 

John N. Allen, of Mobile, for appellee. 

SAMForD, Judge. 

The plaintiff in the court below (appelleee here) brought suit on a policy of 
accident insurance, insuring Thelma Whitehurst against the result of bodily in- 
juries, including death effected solely by external, violent, and accidental means, 
strictly in the manner and subject to the provisions stated in the policy. The 
policy then proceeds to limit the character of accident against which the said 
Thelma is insured, one of which is (and the only one with which this appeal is 
concerned): “By the collision of or by an, accident to any * * * private motor 
driven automobile in which insured is riding or driving.” 

The facts as agreed upon are as follows: 

“Prior to the 28th day of August, 1930, the defendant issued to one Thelma 
Whitehurst (who was known also as “Thelma Wooten’) an accident insurance 
policy which provided, among other things, that the defendant would pay to the 
plaintiff, who was the beneficiary named in said policy, the sum of One Thousand 
Dollars ($1000.00) for loss of life of the said insured, Thelma Whitehurst, as the 
result of bodily injuries received by her during the time said policy was in force, 
and effected solely by external, violent and accidental means by accident to or 
collision of any private motor driven automobile in which the insured might be 
riding, and provided further that in such accident there should be some external 
or visible evidence on said automobile of the collision or accident, and that, of 
the injury sustained, there should be a visible contusion or wound on the exterior 
of the body of insured. 

“On the 28th day of August, 1930, while said policy was in full force and 
effect, and all premiums which had become due thereon were fully paid, the said 
insured, Thelma Whitehurst, was riding in a private motor driven automobile 
on a public road in Mobile County, Alabama, and while so riding in said auto- 
mobile, sustained an injury effected solely by external, violent and accidental 
means, in the manner following, viz.: by being struck in the back of her head 
with a bullet fired at, through and into the automobile in which she was riding 
as aforesaid; the injury thus inflicted on the insured causing and leaving a visible 
wound on the back of her head where the bullet struck. 

“The bullet which struck the insured was fired at, through and into said 
autombbile by one of two deputy sheriffs of Mobile County, Alabama, who were 
standing on or near the road over which said automobile was. traveling. These 
deputies desired to search said automobile, and immediately before firing, 
attempted to stop it by hailing the driver, but the driver failed to stop because he 
did not know the identity of the men who hailed him, nor did he know that they 
were deputies. As the automobile passed the deputies they fired a number of 
shots at the rear tires and the gasoline tank located on the rear of the automobile, 
for the purpose of disabling and causing it to stop, and one of these bullets 
pierced the glass window forming part of the back of the automobile and struck 
the insured in the back of her head, as aforesaid. The bullets fired at the auto- 
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mobile, including that which struck the insured, were fired simply for the purpose 
of disabling the car and causing it to stop, and not at or with the intention of strik- 
ing any of the occupants thereof. In piercing the rear of said automobile, the 


bullet which struck the insured caused and left external and visible evidence of 
the accident on the automobile. 


“As the result of being struck in the back of her head by the bullet fired as 
aforesaid, the’ said insured, Thelma Whitehurst, died on the 2nd day of Septem- 
ber, 1930. At the time she died, the aforesaid policy was in full force and effect. 


“Due and proper proofs of the said injury and death of the said Thelma 
Whitehurst, as required by said policy, were furnished the defendant under date 
of September 10th, 1930, but the defendant has failed and refused to pay any 


sum whatever under said policy on account of said injury and death of the 
insured. 


“A copy of the policy sued on is attached hereto, and by reference made a 
part hereof, as fully as if set forth herein. 


“One of the two deputies who fired, at said automobile has been convicted of 
manslaughter of the second degree, and the other is awaiting trial under an indict- 
ment against him, based on shooting at said automobile. 


It is agreed further that the sole question to be decided by this Court under 
the foregoing statement of facts is whether or not the insured, Thelma White- 


hurst, suffered the loss of her life as the result of an accident to an automobile 
within the meaning of the policy.” 


This appeal turns on a correct interpretation of that clause in the policy which 
reads: “By any accident to any private horse drawn vehicle or private motor 
driven automobile in which insured is riding or driving.” 


So that, so far as this suit is concerned, the policy protects the insured against 
the result of bodily injuries received during the life of the policy and effected 
solely by external, violent, and accidental means, by any accident to the automobile 
in which she was riding at the time she was shot and killed. 

[1, 2] In construing this policy we do so in full recognition of the rule 
referred to in Life & Casualty Ins. Co. v. Tollison, 223 Ala. 78, 134 So. 805, that 
insurance contracts may be and often are made with very limited coverage, the 
small premium. being fixed on careful calculation of the hazard assumed. The pol- 
icy here is such a contract and we are construing it according to its terms. This 
principle is recognized in authorities cited in appellant’s brief, notably 14 R. C. L. 
927; Penn vy. Ins. Co., 160 N. C. 399, 76 S. E. 262, 42 L. R. A. (N. S) 597; Com- 
monwealth Cas. Co. v. Aichner (C. C. A.) 18 F.(2d) 879; Seay v. Ga. Life Ins. 
Co., 132 Tenn. 673, 179 S. W. 312, Ann. Cas. 1916E, 1157. In so construing the 
contract we do not lose sight of that other rule, equally as well settled, that the 
contract was prepared by the insurer and in case of doubt as to its meaning the 
insured is to be given the benefit of such doubt. Life & Cas. Ins. Co. of Tenn. 
v. Tollison, 223 Ala. 78, 134 So. 805. 

[3] What then is the meaning of the clause in the contract which agrees to 
pay indemnity for injury caused: “By any accident to any * * * private motor 
driven automobile in which insured was riding.” 


Strong argument is made and many authorities are cited in brief of appellee 
to the conclusion that the shot fired by the officers, which shot punctured the rear 
glass of the automobile in which insured was riding, was an accident to the auto- 
mobile. Among these cited cases is our own case of Travelers’ Ins. Co. v. Dupree, 
17 Ala. App. 131, 82 So. 579, together with other cases of like holding in Employ- 
ers’ Indemnity Corp. v. Grant (C. C. A.) 271 F. 136, 20 A. L. R. 1123 et seq. We 
can well agree with the contention made by appellee that the same shot which 
punctured the rear glass of the automobile and struck the insured in the back of 
the head resulting in her death was an accident, and if the policy here sued on 
had provided against accidental death generally, there would be no doubt of plain- 
tiff’s right to recover in this case. But in the instant case the liability of appelllant 
is limited to death or injury caused by an accident to the automobile in which 
insured was riding, or to state the coverage by paraphrasing the applicable clause 
in the policy; liability would arise, if the insured shall by any accident to an auto- 
mobile in which she is riding suffer death, the company will pay, etc. This clause 
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of the policy can have but one meaning and that is that the injury causing death 
must have been the result of the injury to the automobile. 

[4] In Corpus Juris, Vol. 1, p. 470 (180), it is laid down as a general rule, 
to which we have found no exceptions, that, even apart from any express provi- 
sions of the policy in order to fix liability on the insurer, an accident such as is 
within the contemplation of the policy must be the proximate cause of the injury 
for which indemnity is claimed, and in this connection proximate cause means that 
cause which directly produces the effect. 

[5] In the instant case the accident causing the death of the insured was the 
bullet fired from the pistol of the prohibition officer who was shooting at the gas 
tank of the automobile in which insured was riding. That the rear glass of the 
automobile was also accidentally struck by the same bullet was incidental, the 
one having no causal connection with the other. The injury to the insured was 
entirely independent of the injury to the automobile, and the injury to the auto- 
mobile did not contribute in the remotest degree to the injury of the insured. 

The case of Mochel v. Iowa State Trav. Men’s Ass’n, 203 Iowa 623, 213 N. 
W. 259, 51 A. L. R. 1327, is to be differentiated from the case at bar in that the 
question in that case was what it takes to constitute a wreck, within the meaning 
of an insurance policy providing for double indemnity where the injury com- 
plained of was the result of a train wreck. The question of proximate cause was 
not raised in that case and if it had been the facts of that case would have justified 
a recovery. Other authorities cited by appellee are either not in point or are to 
be differentiated. 

The facts on another trial would be the same as here appear, making a remand- 
ment of the cause useless. The plaintiff is not entitled to recover on the facts in 
this record. The judgment will here be rendered in favor of the appellant. 

Reversed and rendered. 


LIFE & CASUALTY INS. CO. v. WHITEHURST. 1 Div. 771. 
Supreme Court of Alabama. March 30, 1933. 
Rehearing Denied May 25, 1933. 
148 Southern Reporter 164. 
. INSURANCE. 
Insurance policies should be liberally construed to effect parties’ intentions. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
. INSURANCE. 

Insurance contract will be construed most strongly against party who framed 

in case of doubt. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Death of insured, struck by bullet, fired at automobile by deputy-sheriff, 
after piercing rear glass window, held not covered by policy insuring against death 
from injuries caused by accident to automobile. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Certiorari to Court of Appeals. 

Petition of Minnie Whitehurst for certiorari to the Court of Appeals to re- 
view and revise the judgment and decision of that court in Life & Casualty In- 
surance Co. v. Whitehurst, 148 So. 162. 

Writ denied. 

John N. Allen, of Mobile, for petitioner. 

Moreau P. Estes and P. M. Estes, both of Nashville, Tenn., opposed. 

KnicHt, Justice. 

This cause comes to this court on petition for certiorari to the Court of Ap- 
peals, to review and revise the judgment of that court in the case of Life & 
Casualty Ins. Co. of Tenn. v. Minnie Whitehurst, etc., 148 So. 162. 

In the circuit court of Mobile county the petitioner recovered a judgment 
against the said Life & Casualty Insurance Company of Tennessee on an acci- 
dent insurance policy, which provided, among other things, that the defendant 
would pay to the plaintiff, who was the named beneficiary, the sum of $1,000 for 
loss of life of the insured, Thelma Whitehurst, as the result of bodily injuries 
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received by her during the time the policy was in force, and effected solely by 
external, violent, and accidental means by accidents to or collision of any private 
motor driven automobile in which the insured might be riding, and provided fur- 
ther that in such accident there should be some external or visible evidence on 
said automobile of the collision or accident, and that of the injury sustained, there 
should be a visible contusion or wound on the exterior of the body of the insured. 

The cause was tried by the circuit court without a jury on an agreed state- 
ment of facts, and which statement of facts is set out in extenso in the opinion 
of the Court of Appeals. So the question here presented (as it was in the Court 
of Appeals) is one of law. 

The liabilty of the insurance company, under the plain terms of its policy 
contract, is limited to death or injury proximately caused by an accident to the 
automobile in which insured was at the time riding, and of which accident to the 
automobile there should be some external or visible evidence on the automobile. 

[1, 2] It is true that insurance policies should be liberally construed to effect 
the intentions of the parties, and in cases of doubt a contract will be construed 
most strongly against the party who framed it, yet the function of courts is to 
construe them, not to make them. 

In 14 R. C. L. pp. 928, 929, the rule is stated, with citation of numerous au- 
thorities ot support it, that: “In the absence of statutory provisions to the con- 
trary, insurance companies have the same right as individuals to limits their 
liability, and to impose whatever conditions they please upon their obligations 
not inconsistent with public policy; and the courts have no right to add anything 
to their contracts, or to take anything from them.” 

And our own court, in the recent case of Life & Casualty Ins. Co. of Tenn. 
v. Tollison, 223 Ala. 78, 134 So. 805, 807 gave its approval to the above stated 
language: “We approve as of course the rule that insurance contracts may be and 
often are made with very limited coverage, the small premium fixed on careful 
calulation of the hazard assumed; and they should be enforced, not a new or en- 
larged contract made for the parties. 

“But this rule runs alongside the further well-known rule, that being framed 
by the insurer, they are construed favorably to the insured.” 


{3] The evidence upon which the case was submitted shows that the insured 
at the time of the fatal accident was riding in an automobile on a public high- 
way, in Mobile county, and that she was shot by a deputy sheriff; that there was 
no intention on the part of the officer to shoot the insured; that the bullet which 
sruck her was fired “at, through and into said automobile for the purpose of dis- 
abling the automobile and causing it to stop.” A number of shots “were fired at 
the rear tires and the gasoline tank.” And one of the bullets “pierced the glass 
window forming a part of the back of the automobile and struck insured in the 
back of the head.” It was this bullet that caused her death. In piercing the 
rear of the automobile, the bullet which struck the insured “caused and left ex- 
ternal and visible evidence of the accident on the automobile.” 

From the foregoing statement of the evidence only one logical conclusion can 
be reached, and that is that the bullet was the sole proximate cause of the death 
of the insured, and not the accident to the automobile. It is perfectly apparent 
that the bullet fired from the pistol operated to produce the death of the insured 
without the intervention of any independent or unforeseen cause or event, with- 
out which the injury could not have occurred. This being true, the firing of the 
bullet, and the bullet, were the proximate cause of the death of the insured. 
Western Assur. Co. v. Hann, 201 Ala. 376, 78 So. 232; Russell v. German F. I. 
Co., 100 Minn. 528, 111 N. W. 400, 10 L. R. A. (N. S.) 326; 1 Corpus Juris 470. 

It is quite true that the insured met her death as a result of an accident, 
but that accident was not within the coverage of the policy contract and there- 
fore the plaintiff, under the agreed stipulation of facts, has shown no right to 
recover in this action. The evidence shows no causal connection between the 
piercing of the glass window to the automobile by the bullet and the death of 
the insured. 

It is earnestly contended by the petitioner that the case of Mochel v. lowa 
State Traveling Men’s Ass’n, 203 Iowa, 623, 213 N. W. 259, 51 A. L. R. 327, 
directly supports her contention, that the accident to the automobile was the proxi- 


Acc. | National Life and Accident Ins. Co. v. Chastain 497 


mate cause of the death of the insured. A reading of that case will disclose the 
fact that there is no similarity in point of fact between the case at bar and the 
Mochel Case, supra. In the latter case the insured’s death was directly and prox- 
imately caused by the smashing in of a portion of the car upon which the insured 
was riding as a passenger and that a portion of the car so smashed in came into 
contact with Mochel, and killed him. A wholly different case is presented by the 
record now before us. 

It follows from what we have said above that the writ of certiorari prayed 
for will be, and is, denied. 

Writ denied. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. CHASTAIN. No. 22873. 
Court of Appeals of Georgia, Division No. 2. May 13, 1933. 
169 Southeastern Reporter 380. 
1. INSURANCE. 


Insurer’s refusal to accept renewal premium seld cancellation of accident 
policy giving insurer right to cancel and option to refuse renewal premium. 
(For other cases, see Insurance, Dec. Dig. § 232.) 
2. INSURANCE. 


Under accident policy giving insurer right to cancel and option to refuse re- 
newal premium, insurer could cancel directly, or by refusing renewal premium. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

3. INSURANCE. 

Where accident policy gave insurer right to cancel either by written notice 
and return of unearned premium, or by refusing renewal premium, insurer could 
cancel by refusing renewal premium without becoming liable for all premiums 
paid. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 


Error from City Court of Thomasville; H. J. MacIntyre, Judge. 

Suit by R. E. Chastain against the National Life & Accident Insurance Com- 
pany. Demurrer to petition was overruled, and defendant brings error. 

Reversed. 

Titus & Dekle, of Thomasville, for plaintiff in error. 

Jas. B. Burch, of Thomasville, for defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

[1] 1. Where an accident insurance policy provides that the insurer “may 
cancel this policy at any time by written notice delivered to the insured,” the 
unearned premium to be returned to the insured, and “such cancellation shall be 
without prejudice to any claim originating prior thereto,” and that the “accept- 
ance of any renewal premiums shall be optional with the company,” and where 
the policy provided for the payment of monthly premiums on the first day of 
each month, and the insured paid the same on the first day of each month, and 
where, because the insured contracted diabetes, which was not an insurable risk, 
the insurer refused to accept a renewal premium for an ensuing month, this was 
in effect a cancellation of the policy by refusing to accept a renewal premium. 

[2] 2. Where a policy of accident insurance contains a provision whereby it 
may be canceled by the insurer, and whereby it is optional with the insurer 
whether it shall accept renewal premiums, the policy may be canceled by the in- 
surer according to the terms of the policy, and the unearned premium returned 
to the insured, or, when any renewal premium becomes due, the insurer may re- 


iuse to accept the same and thus cancel the policy. 1 C. J. § 59, p. 420; 32 C. J. 
$ 431, p. 1245. 


_ [3] 3. In such a case, where the insurer refused to accept a renewal premium, 
this operated as a cancellation of the policy, and an action will not lie by the in- 
sured to recover the premiums paid by him since the date of the policy. The 
cancellation of the policy in this manner was not a breach of the contract of in- 
surance, the insurer having a right under the provisions of the policy to ter- 
minate the same by either a written notice to the insured and a return of the 
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unearned premium, or by a refusal to accept a renewal premium when due, 
American National Ins. Co. v. Ball (Tex. Civ. App.) 218 S. W. 71. 

[4] 4. Applying the principles announced above, the court erred in overruling 
the insurer's demurrer to the petition as amended, and all further proceedings 
in the case were nugatory. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


STEWART v. COMMONWEALTH CASUALTY CO. OF 
PHILADELPHIA, PA. No. 31207. 
Supreme Court of Kansas. June 70, 1933. 
22 Pacific Reporter (2d) 435. 
1. INSURANCE. 

As respects right to reformation of policy, where insured applied for acci- 
dent policy and paid premiums, relying on misrepresentations made by soliciting 
agent within scope of authority, insurer held bound by representations, notwith- 
standing policy provided agent could not change it. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

2. INSURANCE. 
As respects right to reformation of policy, insured could assume, without 


reading accident policy, that it conformed to agreement with insurer’s soliciting 
agent. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Syllabus by the Court. 

1. An applicant for accident insurance without knowledge to the contrary may 
assume that the authorized soliciting agent of the insurance company has prepared 
the application according to the agreement had between them, and that the com- 
pany has written the policy according to the application and he is not ordinarily 
negligent in failing to read and examine the policy received by him. 

2. Where an authorized soliciting agent knowingly makes false representations 
to the customer, whom he is soliciting concerning the protection afforded by the 
policy, and within the scope of his authority, and the customer relying upon such 
representations makes application for such a policy, paying the premium asked, 
the insurance company will be bound by the representations so made, notwith- 
standing the usual provision in the policy that no agent has authority to change 
the policy or waive any of its provisions, and the court will be justified in 
reforming the policy to accord with the agreement actually made in connection 
with the application. 

Appeal from District Court, Trego County; C. A. Spencer, Judge pro tem. 

Action by Roy Stewart against the Commonwealth Casualty Company of 
Philadelphia, Pa. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Otis S. Allen and George S. Allen, both of Topeka, for appellant. 

Robert D. Dutton, of Wakeeney, for appellee. 


NATIONAL LIFE & ACCIDENT INS. CO. v. KENDALL. 
DIXIE ATLAS REPUBLIC INS. CO. v. SAME. 
Court of Appeals of Kentucky. April 28, 1933. 


59 Southwestern Reporter (2d) 1009. 

1. INSURANCE. 

Mere supposition that fatal disease resulted from accident will not support 
judgment for beneficiary under accident policies. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. 

Beneficiary, to be entitled to recover under accident policy, must show con- 
nected causes and effects leading directly from accident to death. 

(For other cases, see Insurance, Dec. Dig. § 640[6].) 
3. INSURANCE. 


Evidence held insufficient for jury on question whether cerebrospinal menin- 





Acc. | Reed v. Travelers Ins. Co. 499 


gitis, resulting in death, was caused by accidental injury to head, as basis for 
recovery under accident policies. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Meade County. 

Separate actions by Emma Kendall against the National Life & Accident 
Insurance Company and against the Dixie Atlas Republic Insurance Company, 
tried together. From a judgment in favor of the plaintiff in each case, the defend- 
ants appeal. 

Judgment reversed, with directions to grant a new trial. 

Delozier Moxley, of Louisville, for appellants. 

Percy Shumate, of Louisville, for appellee. 


REED v. TRAVELERS’ INS. CO. No. 17512. 
Kansas City Court of Appeals. Missouri. April 3, 1933. 
Rehearing Denied May 1, 1933. 
60 Southwestern Reporter (2d) 59. 
1. INSURANCE. 

Statute providing that matters misrepresented by insured must have con- 
tributed to loss to render policy void held| inapplicable to case of one-legged 
man obtaining “ticket” accident policy excepting crippled persons from cover- 
age (Rev. St. 1929, § 5732). 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

2. INSURANCE. 

Statute meant to circumvent avoidance of liability on insurance policy by 
subterfuge or canny device should not be so construed as to destroy insurer’s 
right to refuse to insure designated class of persons (Rev. St. 1929, § 5732.) 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

3. INSURANCE. 

Provision of “ticket” accident insurance policy excluding crippled persons 
from coverage shield reasonable and valid. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

4. INSURANCE. 

Accident insurance policy must receive reasonable interpretation consonant 
with parties’ apparent object and plain intent. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Statute providing that matters misrepresented must have contributed to 
loss to render insurance policy yoid applies only to misrepresentations made by 
insured in obtaining policy or induced by insurer before issuing it (Rev. St. 
1929, § 5732). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

6. INSURANCE. 

Insured’s failure to disclose loss of leg on applying for “ticket” accident in- 
surance policy, excepting crippled persons from coverage, held not “misrepre- 
sentation made in obtaining or securing of a policy” within statute providing 
that matter misrepresented must have contributed to loss to render policy void 
(Rev. St. 1929, § 5732). 

_ “Misrepresentation” is defined as false statement that thing is in par- 

ticular way, means, in insurance law, false statement touching matters 

material to risk, is that which, if accepted, leads mind to apprehension 

of condition different from that existing, and colloquially is understood 

to mean statement made to deceive or mislead. ; 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from Circuit Court, Henry County; Leslie A. Bruce, Judge. 

Action by Claude O. Reed against the Travelers’ Insurance Company. Judg- 


ment for plaintiff and defendant appeals. 
Reversed. 


Mosman, Rogers & Buzard, of Kansas City, for appellant. 
Henry F. Poague and Haysler A. Poague, both of Clinton, for respondent. 
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HESSE v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Court of Oregon. May 16, 1933. 
21 Pacific Reporter (2d) 1090. 
1. INSURANCE. 

Accident policy limiting insurer’s liability for expenses to period not exceed- 
ing 15 weeks during which insured was necessarily confined to hospital held 
unambiguous and in no need of construction. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

2. INSURANCE. 

In insured’s action to recover for expenses outside of hospital where acci- 
dent policy limited insurer’s liability to hospital expenses, amount of expense if 
insured had remained in hospital was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

3. INSURANCE. 

Court cannot make new accident policy for parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. 

Insured could not recover expenses incurred in his home where accident 
policy limited insurer’s liability to “hospital expenses.” 

(For other cases, see Insurance, Dec. Dig. § 530.) 

5. INSURANCE. 

Accident insurer was liable for cost of specially constructed brace provided 
insured in hospital where policy covered “hospital expenses.” 

(For other cases, see Insurance, Dec. Dig. § 530.) 

In Banc. 

Appeal from Circuit Court, Multnomah County; H. K. Zimmerman, Judge. 

Action by Frank C. Hesse against the United States Fidelity & Guaranty 
Company. From judgment for plaintiff, defendant appeals. 

Modified and affirmed. 

Sheppard & Phillips and L. J. Balbach, all of Portland, for appeilant. 

Hesse & Franciscovich, of Astoria, for respondent. 

Per Curiam. 

This action is based on an accident insurance policy. On June 6, 1931, the 
plaintiff fell from a ladder in the basement of his home and sustained a serious 
injury to the second lumbar vertebra. He was treated at his home for a few days, 
and was then moved to a hospital at Astoria, where he remained for one day. 
Upon the advice of his doctor, he was then taken to the Emanuel Hospital at 
Portland where he was confined for about ten days. While in the hospital at 
Portland, he was placed in a plaster of paris cast which extended from his arm- 
pits to his right knee. The plaintiff, after returning to his home near Astoria, was 
again taken to the Portland hospital for removal of the cast. 

The defendant insurance company paid plaintiff for all expenses incurred 
while confined in a hospital, but refused to recompense him for the following 
expenditures : 

Ambuiance fare to Portland, June 16th, 1931 

Ambulance fare to Astoria, June 24th, 1931 

Cost of specially constructed bed for Astoria home . 

Help employed at home, June 25th to September 16th, 1931 
Taxi fare from home in Astoria to depot, Sept. 16th, 1931 
Train fare, Portland and return, Sept. 16th, 1931 

Specially constructed brace ... 

Taxi fare, Astoria depot to home, Sept. 19th, 1931 


$330.99 
It is the contention of the defendant that the above items of expense do not 
come within the following schedule of the policy: 
“Schedule VIII. Hospital Expenses 
“If ‘such injury’ to the Insured shall, within ninety days from the date of 
commencement of disability therefrom necessitate his removal to a hospital, the 
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Company, provided no claim is made under Schedule VII thereof, will pay, (in 
addition to the indemnity otherwise provided), for the period not exceeding 
Fifteen weeks during which the Insured shall be necessarily confined in the 
hospital, the amount expended by him weekly for hospital expenses, but not 
exceeding per week, the amount payable hereunder as single Weekly Indemnity.” 

{1] Plaintiff asserts that the above provision of the policy is ambiguous, and 
should be so construed in his favor as to bring the expenditures in question 
within its terms. We can see nothing ambiguous in the contract. It is therefore 
needless to resort to the various rules of construction. 

Certainly the insurer had the right to limit its liability to hospital expenses 
incurred during the period plaintiff was “necessarily confined in the hospital.” 
One of the factors in determining the premium on the policy was, no doubt, the 
naturak desire of a person to get away trom a hospital and go to his home. 
There is magic in the word “home” to a sick person. Will it be said that the 
insurance company in thus limiting its contractual obligations did not take 
cognizance of this natural inclination? 

~ [2, 3] It is, beside the question that, had plaintiff remained continuously in 
the hospital at the rate of $35 per week, it would have cost the insurance com- 
pany more than the amount involved. We cannot make a new contract for the 
parties. The insurer is entitled to the full benefits of its contract. 

[4] Giving to the terms of the contract their ordinary meaning and accep- 
tance, it cannot reasonably be contended that expenses while not confined in a 
hospital were within the contemplation of the parties. A private dwelling 1s 
not a hospital. When plaintiff left the hospital, he could no longer recover 
“hospital expenses.” While there is considerable equity in the claim of the 
plaintiff, the insurer has without doubt the right to insist on the terms of the 
“bond.” 

[5] We think the item of $18 for a “specially constructed brace” is a legiti- 
mate charge which ought to have been paid by the company without the necessity 
of a lawsuit. This brace was ordered by Dr. Dillehunt while plaintiff was 
confined in a hospital at Portland. . 

The judgment of the lower court was for $330.99 and for an attorney fee 
of $200. It will be modified by awarding plaintiff a judgment for $18, together 
with an attorney fee of $50. Neither party will recover costs and disbursements. 


COMMERCIAL CASUALTY INS. CO. v. HAMRICK. No. 11206. 
Court of Civil Appeals of Texas. Dallas. April 15, 1933. 
Rehearing Denied May 20, 1933. 
60 Southwestern Reporter (2d) 247. 
1. INSURANCE. 
_. Evidence sustained verdict that insured was in good health and iree from 
injury when health and accident policy was delivered. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. 

Evidence sustained verdict that insured’s crippled leg was not in diseased 
and unsound condition at time of accident, and that crippled condition was 
neither sole nor contributing cause of its amputation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Where general agent, whose countersignature was final act that consum- 
mated health and accident insurance contract, acted with full knowledge of in- 
sured’s prior injury, agent’s knowledge held imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

4. INSURANCE. 

Where general agent, whose countersignature was final act that consum- 
mated health and accident insurance contract, delivered policy with full knowl- 
edge of facts on which its validity could be disputed, insurer could not rely on 
such facts as ground of avoidance. 


(For other cases, see Insurance, Dec. Dig. § 389[1].) 
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5. INSURANCE. 


In action on health and accident policy, insured’s testimony detailing con- 
versation between him and general agent, whose countersignature was final act 
that consummated insurance contract, at time application was taken, held proper- 
ly admitted. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from District Court, Collin County; F. E. Wilcox, Judge. 

Action by Lester J. Hamrick against the Commercial Casualty Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Jno. D. Reese, of McKinney, and Church, Read & Bane, of Dallas, for 
appellant. 

L. J. Truett, of McKinney, for appellee. 


TREADWELL v. INTERNATIONAL TRAVELERS’ ASSUR. CO. No. 2822. 
Court of Civil Appeals of Texas. El Paso. April 27, 1933. 
Rehearing Denied May 18, 7933. 

60 Southwestern Reporter (2d) 536. 

1. INSURANCE. 

Insurer was entitled to cancel accident policy of insured disabled by illness 
upon notice, as provided in policy, where there was no imminent and impending 
danger to insured of injury or death by accidental means, so as to constitute 
fraud estopping insurer from canceling. 


(For other cases, see Insurance, Dec. Dig. § 228.) 
2. INSURANCE. 

Parties to insurance contract may contract as they please with respect to 
cancellation and such stipulations are valid. 

(For other cases, see Insurance, Dec. Dig. § 228.) 
3. INSURANCE. i 

That insurer requested and received reports from insured’s physician con- 
cerning insured’s condition when he was ill, did not waive insurer’s right to cancel 
accident policy where insurer was obliged to pay insured sick benefits so long 
as his disability from sickness continued. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


Appeal from District Court, Dallas County; W. M. Taylor, Judge. 

Action by Frances Davis Treadwell against the International Travelers 
Assurance Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Goggans & Keith and Davidson, Randall & Gray, all of Dallas, for appellant. 

Curtis White and Seay, Seay, Malone & Lipscomb, all of Dallas, for appellee. 

HIcGINs, Justice. 

Mrs. Treadwell brought this suit against the appellee upon an insurance policy 
issued to her husband, W. P. Treadwell, in which she was named as beneficiary. 

Judgment for the defendant was rendered upon an instructed verdict. 

The facts are agreed. Those material may be summarized as follows: 

April 28, 1913, the International Travelers’ Association issued a policy to 
Treadwell which covered accidental injuries and accidental death only. February 
H1, 1918, said association issued to Treadwell a policy which covered disability 
resulting from sickness. 

February 1, 1921, the association issued a new policy to Treadwell in lieu of 
the policies previously issued. The new policy was a combination policy and 
covered accidental injuries, accidental death, and disability resulting from sickness. 
The suit is based upon this policy. 

March 31, 1927, the appellee, International Travelers’ Assurance Company, 
assumed the obligations under this policy. 

The policy contained this provision: “The Association may cancel this policy 
at any time by written notice delivered to the insured or mailed to his last 
address as shown by the records of the Association, together with cash or the 
Association’s check for the unearned portion of the premiums actually paid by 
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the insured, and such cancellation shall be without prejudice to any claim 
originating prior thereto.” 

August 9, 1929, Treadwell became disabled by sickness and continued so 
disabled until October 28, £930, upon which date he was instantly killed as the 
result of an accidental gas explosion in his home. 

November 1, 1929, there was a premium of $9 due upon the policy and within 
the grace period Treadwell forwarded to appellee his check for that amount 
which check was received by appellee November 7, 1929. On the same date 
appellee returned the check to Treadwell with this letter: 

“Dallas, Texas, Nov. 7, 1929. 
“Mr. W. P. Treadwell, 
“4803 Columbia, 
“Dallas, Texas. 
“Dear Mr. Treadwell: 

“We acknowledge receipt of and thank you for your remittance of $9.00 to 
pay the quarterly premium due on your policy November Ist. We are returning 
the check herewith, however, and regret to advise you that our policy cannot 
be continued at least for the time being. 

“We presume you know that the rates for accident and health insurance are 
based on normal physical risks, and only those who are engaged in some regular 
werk are eligible for this form of insurance. In view of the nature of your 
present illness and also in view of the fact that you will probably not be able to 
de anything for some time, you are not considered a strictly standard risk at least 
for the time being. When you have entirely recovered from your present illness 
it may be that we can consider your application for another policy. 

“Please understand that our action in this matter will have no effect what- 
ver on your pending claim but, on the other hand, you will be entitled to indem- 
nity on the same basis and for the same period as if the policy had remained 
in full force and effect. 

“Trusting that you are doing nicely and with kindest regards, we are, 

“Very truly yours, 
“International Travelers Assurance Co.” 

Not later than November 10, 1929, Treadwell received such letter and check. 
He made no further tender of premiums. 

Appellee would not have accepted any further premiums had they been 
tendered, and Treadwell had been in the same physical condition as he was iti 
at the time appellee wrote the above letter. Treadwell did remain in the same 
physical condition until his death. 


Upon the date of said letter, in the opinion of appellee, Treadwell was not a 
normal physical risk, engaged in regular work, and was not eligible for this 
form of insurance. He was not a strictly standard risk at that time. Upon 
the date of said letter, appellee knew that Treadwell was not an insurable risk 
and could not present such physical condition as to obtain insurance of the 
same kind and character in any other reputable insurance company. Appellee 
knew that so long as Treadwell continued in such condition, injury to him was 
very likely to occur by accidental means. Appellee knew Treadwell was suffering 
from arteriosclerosis, cerebral hemorrhage, staggering, drowsiness, confusion, and 
hypertension, which condition continued until his death. Dr. Nash, of the insur- 
ance company, prior to November 7, 1929, reported Mr. Treadwell as an 
undesirable and unsafe risk to insure. Mr. Treadwell was not confined from 
August 9, 1929, to the date of his death entirely to his bed, but was confined 
to his home. 

From August 9, 1929 (the date the assured became disabled by his sickness), 
until the date of his death, appellee paid the assured all benefits accruing under 
the sick benefits of the policy. At the time of his death there was $89.28 due 
under such benefits which appellee offered to pay. 

During the period of his sickness Dr. Harrison, the assured’s physician, 
made various reports to appellee concerning the condition of assured. Some of 
these reports were made at the request of appellee. 

Opinion. 
Appellant presents the proposition that though the policy in question reserved 
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to the insurer the right to cancel the same upon notice, nevertheless the insurer 
will not be permitted to cancel the policy when such cancellation would operate 
as a fraud upon the rights of the insured; that the cancellation in this case 
under the fgcts did so operate and the insurer was estopped from exercising 
the right reserved. 

In this connection appellant invokes cases from other jurisdictions which 
have denied the reserved right to cancel, when, at the time, a loss was imminent, 
and to permit such cancellation would operate as a fraud upon the assured and 
render the policy valueless. The question has usually arisen in connection with 
fire insurance policies. 

It is wmnecessary to review and discuss these cases. The effect of the rulings 
therein is Well stated by Couch in 6 Cyclopedia of Insurance Law, § 1434, as 
follows: 

“Right of Insurer to Cancel when Loss is Imminent.—If an accident or life 
policy contains no provision permitting the insurer to cancel at will, it must 
continue the same as long as premiums are tendered and its conditions are 
complied with, and it cannot cancel the policy when lcss is imminent, since 
any other rule would allow the insurer fraudulently to relieve itself of ali 
liability whenever it became apparent that a loss was imminent. * * * 

“Although a reserved right to cancel a fire policy may be exercised in case 
the risk is subjected to a greater danger of fire than existed when the policy 
was issued, provided the right is exercised in good faith, yet, if the act of 
cancellation will operate as a fraud upon the insured, by reason of some special 
emergency, such as an approaching conflagration, or a probable and threatened 
peril from fire which makes the liability to loss imminent, the privilege reserved 
to terminate the policy on notice cannof be exercised, for to admit such a right 
would render policies valueless.” 


And in 3 Joyce on Insurance, § 1662, as follows: “Company Cannot Cancel 
when Loss is Imminent—Although a reserved right to cancel a policy may be 
exercised in case the risk is subjected to a greater danger of fire than exisied 
when the policy was issued, provided the right is exercised in good faith, yet it 
the act of cancellation will operate as a fraud upon the assured, by reason ot 
some special emergency, such as an approaching conflagration, or a probable 
and threatened peril from fire which makes the liability to loss imminent, the 
privilege reserved to terminate the policy on notice cannot be exercised, for to 
admit such a right would render policies valueless.” 

None of the authorities go so far as to deny the insurer the right to exercise 
a reserved right of cancellation simply because the risk of loss from the hazard 
insured against has increased. 


We think the line of authority invoked by appellant is applicable only when 
loss is imminent and the hazard insured against is immediately impending. 

[1, 2] The present facts show no imminent and impending danger to the 
insured of injury or death by accidental means. It is simply shown that he had 
become a very hazardous risk for accident insurance. This condition did not 
deprive the insurer of its plain and unambiguous contractual right to cancel. To 
hold otherwise would be to disregard the settled rule that the parties are at 
liberty to contract as they please with respect to cancellation and that stipulations 
of that character are entirely valid. 3 Cooley on Insurance (1st Ed.) 2790. 

The cancellation was authorized by the contract between the parties, and 
cannot y regarded as in fraud of the rights of the insured. 

[3] Nor is there any merit in the contention that the cancellation was waived 
by appellee’ s action in requesting and receiving from the insured’s physician 
reports concerning his physical condition while he was ill. 

Appellee was obligated to Treadwell under the sick benefits of the policy— 
an obligation which would continue as long as his disability from sickness 
continued. Under such circumstaces, appellee had the right to inquire and 
inform. itself concerning Treadwell’s physical condition. No one was _ better 
prepared to give such information than his attending physician. Requesting and 
obtaining such information from such physician raised no issue of waiver of 
the right of cancellation theretofore exercised. 

Affirmed. 





Rominick v. Inter-Ocean Casualty Co. 


ROMINICK v. INTER-OCEAN CASUALTY CO. No. 7446. 
Supreme Court of Appeals of West Virginia. May 9, £933. 
Rehearing Denied June 9, 1933. 

169 Southeastern Reporter 446 

INSURANCE. 

Employer, authorized to deduct from employee’s wages from month to month 
and to pay insurer monthly premiums on health and accident policy, could not 
deduct premium from money earned in former month for purpose of keeping 
policy in force, where authorization made specific assignment to insurer out of 
“wages for the current month.” 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 


Syllabus by the Court. 

1. An employer, who is appointed by a pay order as the “sole agent” to deduct 
from wages due an employee from “month to month,” and pay to the insurance 
company, the monthly premiums on a certain health and accident policy, may not 
deduct money earned in a former month for the purpose of keeping the policy 
in force, where such pay order makes specific assignment to the insurance 
company for that purpose out of “wages for the current month.” 

2. A case where the policy had lapsed for nonpayment of the monthly premium. 

Error to Circuit Court, McDowell County. 

Action by Mike Rominick against the Inter-Ocean Casualty Company. Judg- 
ment for plaintiff, and defendant brings error. 

Judgment reversed, and cause remanded for a new trial. 

Grover C. Worrell, of Charleston, for plaintiff in error. 

Ira J. Partlow and Christie & Christie, all of Welch, for defendant in error. 
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AUTOMOBILE 


UNIVERSAL AUTOMOBILE INS. CO. v. NOEL. No. 7009. 
Circuit Court of Appeals, Ninth Circuit. April 24, 1933. 
64 Federal Reporter (2d) 916. 
1. INSURANCE. 


Trucks connected by chains between themselves and steam shovel as pre- 
caution against possible mishap, were not engaged in “towing” within exception 
to policy insuring against accidental collision or upset. 3 : 

Evidence established that trucks covered by insurance against acci- 

dental collision or upset shortly prior to accident were fastened together 
by cables or chains 30 to 40 feet apart, and rear truck was cabled to 
steam shovel, as a precaution against possible mishap because road was 
narrow and steep, and steam shovel had no brakes, but that they were 
not, however, attempting to pull each other, but were proceeding, on 
the contrary, under their own power, and hand signals were used to keep 
cables slack, and further showed that at time of accident trucks had 
been stopped to make repairs at which time the chains had been un- 
fastened. 


(For other cases, see Insurance, Dec. Dig. § 424.) 
2. INSURANCE. 

Trucks connected by chain between themselves and with steam shovel mere- 
ly as precaution against mishap were not “maintained for towing” within excep- 
tion to accidental collision or upset policy. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal from the District Court of the United States for the Eastern Dis- 
trict of Washington, Southern Division; J. Stanley Webster, Judge. 
Action by Frank Noel against the Universal Automobile Insurance Com- 


pany. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


D. V. Morthland, of Yakima, Wash., and Harold A. Seering, Whittemore & 
Truscott, and W. J. Truscott, all of Seattle, Wash., for appellant. 

Snively & Bounds, I. J. Bounds, and Robert J. Willis, all of Yakima, Wash., 
for appellee. 

Before Wilbur, Sawtelle, and Mack, Circuit Judges. 

SAWTELLE, Circuit Judge. 


On June 26, 1931, appellant was the insurer against accidental collision or 
upset of three automobile trucks owned by appellee’s assignor. On the date 
mentioned, the three trucks rolled or dropped off of the John-Day Highway, in 
Umatilla county, Or., into a canyon a couple of hundred feet below, and were 


completely wrecked. This action was then brought to recover the insured value 
thereof. 


The policies contained a provision that the insurer would not be liable there- 
under “for any loss, damage, or expense while the automobile insured hereunder 
is operated, maintained, or used * * * for towing or propelling any trailer or ve- 
hicle.” Liability under the policies is sought to be avoided because of alleged 
breach of this latter provision. ° 

Shortly prior to the accident, the trucks were fastened together by cables or 
chains, thirty to forty feet apart, and the rear truck was in turn cabled to a 
steam shovel. They were so connected as a precaution against possible mishap, 
because the road upon which they were traveling was narrow and steep and 
the steam shovel had no brakes. They were not attempting to pull each other; 
on the contrary, each was proceeding under its own power, and hand _ signals 
were used to keep the cables slack. After proceeding in this manner for sev- 
eral hundred feet, they were stopped to make a repair to the motor of the lead 
truck, and about half an hour after stopping they all slipped over the bank and 
into the canyon. No one witnessed the accident, so the exact cause is unknown. 
It is suggested that the brake on the lead truck slipped, causing it to back into 
the others. The shovel was not fastened to the trucks at the time, and the first 
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two trucks were also unfastened, the chains having been removed when they 
stopped. 

At the conclusion of the evidence, the court granted appellee’s motion to 
withdraw from the consideration of the jury the evidence offered in support of 
the insurer’s defense that the trucks were engaged in towing at the time of the 
accident, contrary to the provisions of the policies. The correctness of the 
court’s ruling that the trucks were not engaged in towing is the sole question 
presented on this appeal. If there was no evidence to justify a finding that the 
trucks were engaged in towing, the judgment must be affirmed. 

Appellant concedes that “the purpose of fastening the trucks to each other 
and the third truck to the shovel was that each might aid the other and aid in 
the event of possible mishap; the purpose was not solely to pull the shovel.” Ap- 
pellant contends, however, that the question of whether or not the trucks were 
engaged in towing was a question of fact for the jury, and that the true test of 
“towing” is the operation of a vehicle with another vehicle attached. 

[1] We cannot concur in this restricted interpretation of the word “towing.” 
“Towing,” in the general and popular sense of the word, implies a pulling or 
dragging; “to drag behind in any way.” (Funk & Wagnall’s Dict.) There was 
no such towing or dragging of the steam shovel. On the contrary, it was pro- 
ceeding under its own power; and appellant’s own witnesses testified that it 
was not being towed. The same is true of the respective trucks. There is no 
evidence that would have justified the jury in finding to the contrary. 

[2] Appellant makes the further contention that even though the trucks 
were not actually being used for the purpose of towing at the time of the acci- 
dent, still they were being “maintained” for towing; but we think that this con- 
tention is no stronger than the one made that the trucks were being used for 
the purpose of towing at the time of the accident. 

Affirmed. 


LETSON v. SUN INDEMNITY CO. OF NEW YORK. 
Supreme Court, Nassau County. May 10, 1933. 
264 New York Supplement 519. 


INSURANCE. 

Plaintiff injured by automobile driven by unlicensed minor son of insured 
could not recover against insurer under statute requiring policy to insure owner 
against liability for injuries resulting from persons legally using or operating 
automobile with owner’s express or implied permission, where policy, which was 
not compulsory, excluded insurer’s liability for loss while automobile was operated 
by person under age fixed by law for automobile drivers (Insurance Law, § 109; 
Vehicle and Traffic Law, §§ 59, 94 et seq.; §§ 94-a, 94-b). 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Action by Fred M. Letson against the Sun Indemnity Company of New York, 
an insurer, pursuant to section 109 of the Insurance Law, tried before the court 
without a jury. 

Directed verdict for defendant, dismissing the complaint on the merits. 

Oscar J. Smith, of New York City (Samuel Saltzman, of New York City, 
of counsel), for plaintiff. 

Joseph F. Hanley, of New York City, for defendant. 

BoNnyYNGE, Justice. 

In the late evening of August 12, 4930, the plaintiff, while driving his auto- 
mobile on a section of the Bronx River Parkway, in Westchester county, sustained 
severe injuries as a result of a collision with the automobile of one Isidor Hoff- 
man. The Hoffman car was being operated by. Arthur Hoffman, the unlicensed 
sixteen year old son of the owner. The plaintiff instituted suit against father and 
son and thereafter recovered a judgment for $8,162.15 against both of them. 
Execution thereon has been returned wholly unsatisfied. At the time of the 
accident Isidor Hoffman carried voluntary insurance with the defendant to the 
amount of $5,000. Upon being notified of the accident, the present defendant dis- 
claimed liability on the ground that operation by Arthur Hoffman violated an 
essential term of its policy and refused to defend the suit against the Hoffmans. 
The plaintiff now brings this action pursuant to section 109 of the Insurance Law. 
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The defendant’s policy provides that it shall not be liable for any loss occur- 
ring while the automobile is being operated by a person “under the age fixed by 
law for drivers of automobiles.” Section 109 of the Insurance Law declares tliat 
every policy shall contain a provision insuring the owner against liability for 
injuries resulting from “any person legally using or operating” an automobile, 
with the permission, “express or implied,’ of the owner. See, also, section 59 of 
the Vehicle and Traffic Law. In Floyd v. Consolidated Indemnity & Insurance Co., 
237 App. Div. 190, 261 N. Y. S. 61, the Appellate Division, Second Department, 
holds that an unlicensed operator, engaged upon a lawful errand, is “legally using” 
the automobile within the meaning of the statute and that the insurer is liable 
for his negligence. From these premises the plaintiff attempts to argue the liability 
of the defendant in the present action. In so doing he overlooks the decision of 
the Court of Appeals in Brustein v. New Amsterdam Casualty Co., 255 N. Y. 
137, 174 N. E. 304. In that case the court expressly held that the rights of the 
aggrieved third party against the insurer are limited and defined by the terms of 
the coverage fixed by the agreement between the insurer and the assured, even 
though the literal wording of the statute seems to demand more. The same 
principle is reasserted in Lavine v. Indemnity Ins. Co., 260 N. Y. 399, 183 N. E. 
897, and also finds support in Carles vy. Travelers’ Ins. Co., 238 App. Div. 43, 263 
N. Y. S. 29, Glennie v. Falls Equipment Co., 238 App. Div. 7, 263 N. Y. S. 124, 
and Cohen v. Metropolitan Casualty Insurance Co. of New York, 233 App. Div. 
340, 252 N. Y. S. 841. It would seem to follow that the Floyd Case is to be 
distinguished upon the ground that the court was there dealing with a peculiarly 
worded compulsory policy of insurance, viz., a taxicab operator’s policy (Vehicle 
and Traffic Law, § 17). At all events, it is clear that the decision is not con- 
trolling here. 

The additional points urged by the plaintiff are equally without merit. The 
insurance in the instant case was voluntary and not compulsory. The indorsement 
conforming the policy to the Financial Responsibility Act (Vehicle and Traffic 
Law, article 6-A [section 94 et seq.]) declares that it is applicable only “to the 
extent of the coverage required by said Article.” As there is no proof of the 
commission by Isidor Hoffman of any of the acts denounced by sections 94-a and 
94-b of the Vehicle and Traffic Law, it follows that he was under no duty to 
carry insurance and hence he must be viewed as a voluntary assured. 


The plaintiff acquires no greater rights through the so-called “omnibus cov- 
erage” in favor of Arthur Hoffman, than he gets by claiming through Isidor 
Hoffman. Operation of the automobile by an agent or a borrower is, under the 
policy, covered only “within the limits specified above.” One of the limits 
“specified above” forbids operation by a person under the age fixed by law for 
drivers. Arthur Hoffman did not hold a junior operator’s license and he was not, 
at the time and place of the accident, engaged upon one of the errands permis- 
sible for such an operator. He was thus under a double disqualification. 

From the foregoing it follows that a verdict must be directed in favor of 
the defendant, dismissing the complaint on the merits, with costs. 


MARLEY v. BANKERS’ INDEMNITY INS. CO. No. 7249. 
Supreme Court of Rhode Island. May 22, 1933. 
166 Atlantic Reporter 350. 
1. INSURANCE. 

Trespass on the case is appropriate action to enforce statutory right given 
_ party to sue insurer on judgment against insured (Gen. Laws 1923, c. 258, 
§ 7). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2. INSURANCE. 

Provision in liability policy that insured shall co-operate with insurer is not 
covenant but condition which, if not complied with, gives insurer right to ter- 
minate policy. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 
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3. INSURANCE. 

Whether insured violated co-operation clause of liability policy is question of 
fact. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

4. INSURANCE. 

Evidence held to support finding that insured did not violate co-operation 
clause of liability policy, where insured’s testimony was different from written 
statement insured gave to insurer before trial (Gen. Laws 1923, c. 258, § 7). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Exceptions from Superior Court, Providence and Bristol Counties; Hugh B. 
Baker, Presiding Justice. 

Action by Helen F. Marley against Bankers’ Indemnity Insurance Company. 
Verdict for plaintiff, and defendant brings exceptions. 

Exceptions overruled, and case remitted for entry of judgment. 

Edward H. Ziegler and Aram A. Arabian, both of Providence, for plaintiff. 

Fergus J. McOsker, of Providence, for defendant. 


LANDER et al. v. JORDAN. No. 9042. 
Court of Civil Appeals of Texas. San Antonio. April 12, 1933. 
Rehearing Denied May 10, 1933. 
59 Southwestern Reporter (2d) 959. 
1. INSURANCE. 

Provision that no action shall lie against liability insurer until damage for 
which insured is liable is determined by final judgment or agreement with 
insurer’s written consent is not illegal. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Insurer, under automobile liability policy, held not directly liable to injured 
third party, where policy provided no action should lie against insurer until dam- 
age for which insured was liable was determined, by final judgment or agreement, 
with insurer’s written consent. 


Policy, by its terms, obligated the insurer to indemnify the insured 
against losses in certain specified contingencies, but provided that no 
action on the contract should lie against the insurer until the amount of 
damages for which the insured was liable by reason of any loss covered 
by the policy was determined either by a final judgment against the in- 
sured or by agreement between the insured and the injured third party 
with the written consent of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from District Court, Victoria County; J. P. Pool, Judge. 

Action by Royal G. Jordan against J. H. Lander and another. From a judg- 
ment for plaintiff, defendants appeal. 

Reversed and remanded. 

Houston & Johnson, of Dallas, and C. C. Carsner, of Victoria, for appellants. 


J. W. Ragsdale and Proctor, Vandenberge, Crain & Vandenberge, all of Vic- 
toria, for appellee. 


SMITH, Justice. 


Appellee, Royal G. Jordan, brought this action against J. H. Lander and the 
Metropolitan Casualty Insurance Company of New York, alleging that he was 
injured through the negligence of Lander, who ran his automobile against and 
upon Jordan. 


The insurance company was impleaded solely upon the contention that it was 
liable directly to appellee because it had contracted with Lander to protect him 
from the operation of any judgment which may be recovered against him by 
persons injured through the operation of his private automobile. Both Lander 
and the insurance company urged pleas in abatement on account of the joinder 
of the insurance company, but the pleas were overruled, and judgment was ren- 
dered against both defendants jointly, and both have appealed. 
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The pertinent provisions of the contract whereby the insurance company was 
obligated to Lander are substantially as follows: 

“The Metropolitan Casualty Insurance Company does hereby insure (Lander) 
* * * 

“Against loss and/or expense arising or resulting from claims upon the 
Assured for damages in consequence of an accident * * * caused by reason 
of the ownership, maintenance, or use of the automobile or automobiles described 
* * * resulting in: 

“A. Bodily injuries and/or death accidentally suffered or alleged to have been 
suffered by any person or persons not hereinafter excepted; * * * 

“C. To defend in the name and on behalf of the Assured any suit brought 
against the Assured to enforce such claim, whether groundless or not, on account 
of damages suffered or alleged to have been suffered as above referred to; and 

“D. To pay the expenses incurred in defending any suit referred to in pre- 
ceding paragraph, together with the interest on any judgment within the limits of 
the Insurance hereby granted, and any costs taxed against the Assured on account 
thereof. * * * 

“G. Bankruptcy or insolvency of the Assured shall not relieve the Company 
of any of its obligations hereunder. If any person or his legal representatives 
shall obtain final judgment against the Assured because of any such injuries, and 
execution thereon is returned unsatisfied by reason of bankruptcy, insolvency or 
any other cause, or if such judgment is not satisfied within thirty days after it 
is rendered, then such person or his legal representatives may proceed against 
the Company to recover the amount of such judgment, either at law or in equity, 
but not exceeding the limit of this policy applicable thereto. * * * 

“(3) The Company reserves the right to settle any claim or suit. 

“(4) The Assured shall not voluntarily assume any liability; nor, interfere in 
any negotiations or legal proceedings conducted by the Company on account of 
any claim; nor, except at the Assured’s own cost, settle any claim; nor, without 
the written consent of the Company previously given, incur any expense. * * * 

“(6) No action shall lie against the Company unless such action shall be 
brought by the assured * * * for loss and/or expense * * * after the 
amount thereof shall have been fixed and rendered certain, either by final judg- 
ment against the assured after actual trial of the issue or by agreement between 
the parties with the written consent of the Company.” 

The trial court upheld the joinder of the insurance company upon the theory 
urged by appellee that the contract between the company and the automobile 
owner may be treated as made for the direct benefit of any person injured by the 
owner, without regard to the terms and limitations of the contract. The contention 
is without support in law or good morals. 

[t, 2] The insurance company and the owner only are parties to the contract. 
By its terms the company is obligated to indemnify the owner against losses in 
certain specified contingencies, but provided that no action upon the contract 
shall lie against the company “until the amount of the damages for which the 
Assured is liable by reason of any loss covered by this policy is determined either 
by a final judgment against the Assured, or by agreement hetween the Assured 
and the plaintiff with the written consent of the Company.’ This provision is 
perfectly plain and unambiguous. It is not contrary to any rule of law, statutory 
or otherwise. It should be enforced between the parties to it according to its 
terms. 

In this case both parties to the contract are satisfied with that and all other 
provisions of it. They are both here insisting upon the enforcement of those 
provisions as written. Surely, then, no third party, and a total stranger to the 
contract at that, can come in and, complaining of its terms, have the courts re- 
construct and construe it so as to divert its benefits to him in direct contravention 
of its terms and the obvious intentions of the real paries to it. In the language 
of the Supreme Court of Alabama: “Courts cannot tamper with and change the 
terms of contracts, nor can they substitute as beneficiaries thereunder unnamed 
and unintended strangers who have nothing whatever to do with either the con- 
tracts or the contractors. To exercise such powers would be to usurp despotic 
authority.” Goodman v. Georgia Life Ins. Co., 189 Ala. 130, 66 So. 649, 650. 
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There seems to be no occasion to write at length upon this point. The question 
has been directly decided adversely to appellee’s contention in this case, in two 
very recent cases, involving substantially identical contracts. Cuellar v. Moore 
(Tex. Civ. App.) 55 S.W.(2d) 244; Ray v. Moxon (Tex. Civ. App.) 56 S.W.(2d) 
469. In those cases the authorities are well collated upon the point and show that 
the great weight of authority supports the holding here announced. Attention is 
also directed to the opinion of Associate Justice Murray of this court on rehearing 
of the case of Cannon Ball Motor Freight Lines v. Volker Grasso, this day 
handed down, to be reported in 59 S.W.(2d) 337. 

The conclusion announced renders it unnecessary to discuss or decide other 
points raised in the briefs. 

The judgment is reversed, and the cause remanded. 


DILLON v. GENERAL ag INS. CORPORATION. 
No. 9072. 
Court of Civil Appeals of Texas. San Antonio. 
Rehearing Denied May 24, 4933. 
60 Southwestern Reporter (2d) 331. 
I. INSURANCE. ; 

Automobile fire policy held not effective at time of loss, occurring after expira- 
tion date, though within stated term after required countersignature by insurer’s 
agent. 

Words “unless,” in provision that policy should not be valid “unless” 
countersigned by insurer’s local agent, did not refer to time. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Court cannot disregard plain, unambiguous statement, in automobile fire policy 

as to expiration date, in absence of allegation of accident, mistake, or fraud. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from Victoria County Court; J. J. Woodhouse, Judge. 

Action by Burt J. Dillon against the General Exchange Insurance Corporation. 
From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

Daniel & Edwards, of Victoria, for appellant. 

Terrell, Davis, Hall & Clemens and Theo. F. Weiss, all of San Antonio, for 
appellee. 

Murray, Justice. 

On the 19th day of March, 1931, appellant purchased from the Atzenhoffer 
Chevrolet Company, at Victoria, Tex., a Chevrolet roadster and at the same time 
paid to the Chevrolet Company, for the use and benefit of the General Exchange 
Insurance Corporation, appellee herein, the required premium for one year’s 
protection against loss by fire, theft, etc. In consideration of this premium 
appellee issued the insurance policy sued on herein. The policy recites on its face 
that the effective date of the same is March 19, 1931, and the expiration date 
March 19, 1932. . 

The policy also shows the following on its face: “This policy shall not be 
valid unless countersigned by the duly authorized agent of the Company at San 
Antonio, Texas. Countersigned this 31 day of March, 1931, V. Hoover, Agent.” 
; Py the night of March 20, 1932, appellant’s Chevrolet roadster was destroyed 
yy fire. 

The above facts are the pertinent allegations of appellant’s petition to the 
questions herein raised. 

The trial court sustained a general demurrer to appellant’s petition, and upon 
his refusal to amend dismissed his cause of action. 

The only question to be here determined is: Was the insurance policy in effect 
on the date the roadster was consumed by fire? 

[1] Appellant’s contention is that regardless of the fact that the policy 
contained the express stipulation that it expired at noon March 19, 1932, it was 
nevertheless in effect on the night of March 20, 1932, because the policy also 
contained the stipulation that it was not valid unless countersigned by the duly 
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authorized agent of the company at San Antonio, Tex., and that the policy was 
actually countersigned on March 31, 1931, that appellant had paid for one year's 
‘nsurance, that he was therefore entitled to one full year’s insurance, and that 
the policy not having been countersigned until March 31, 1931, should not have 
expired until March 31, 1932. 

We do not agree with this contention. The insurance company had a lawful 
right to make this policy effective from a prior date, regardless of the provision 
that same was not valid unless countersigned by the agent designated. This 
stipulation had to do with the authenticity of the policy r&ther than the time from 
which it should become effective. The policy did not provide that it was not 
valid until countersigned, but unless countersigned. Until might be construed as 
referring to time, but unless does not refer to time. Bankers Lloyds v. Montgom- 
ery (Tex. Civ. App.) 42 S. W.(2d) 285; Schwartz v. Northern Life Ins. Co. 
(C. C. A.) 25 F. (2d) 555; Anderson v. Mutual Life Ins. Co., 164 Cal. 712, 130 P. 
726, Ann. Cas. 1914B, 903. 

[2] Appellant did not allege that this policy did not contain the true agree- 
ment of the parties. In the absence of an allegation of accident, mistake, or fraud, 
the court could not disregard the plain and unambiguous statement in the policy 
that the expiration date thereof was at noon March 19, 1932. National Union Fire 
Ins. Co. v. Patrick (Tex. Civ. App.) 198 S. W. 1050; Bankers Lloyds v. Montgom- 
ery, supra; Sun Life Assur. Co. v. Bubzinski (C. C. A.) 25 F.(2d) 77; Commercial 
Mutual Marine Ins. Co. v. Union Mutual Ins. Co., 19 How. 318, 15 L. Ed. 636; 
Whitney v. Union Central Life Ins. Co. (C. C. A.) 47 F.(2d) 861. , 

Appellant cites Cecil v. Kentucky Livestock Ins. Co., 165 Ky. 211, 176 S. W. 
986 ;. Davis v. Home Insurance Co., 125 S. C. 381, 118 S. E. 536. 

In the Kentucky case the application for the insurance, which became a part 
of the contract of insurance, contained a provision that the contract of insurance 
should not be in force until the policy should be delivered to Cecil and the pre- 
mium paid for one year’s insurance during the life and good health of “Great 
Word” (the horse for which the insurance was written). 

Under such a provision the Kentucky court held the policy could not be ante- 
dated, but the use of the word “until” is very different from the use of the word 
“unless,” and is sufficient to distinguish that case from the case at bar. 

The South Carolina case, above cited, seems to bear out the contention made 
by appellant, but we cannot follow that case. To do so would be to go contrary 
to the principles laid down in Bankers Lloyds v. Montgomery, supra. 

The judgment is affirmed. 












































SUSCHNICK v. UNDERWRITERS CASUALTY CO. et al. | 
Supreme Court of Wisconsin. May 9, 1933. | 

248 Northwestern Reporter 477. | 
7. INSURANCE. 

Insurer’s representative and one who brokered automobile liability policy to 
him were both insurer’s agents under statute, and their knowledge of cancellation 
of former policies and payment of losses thereunder to insured was insurer's 
knowledge (St. 1931, § 209.05). 7 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

8. INSURANCE. 

That application for automobile liability policy contained false answers to 
‘questions as to cancellation of former policies and payment of losses thereunder 
to insured, veld not to void policy where insurer’s representative and one who 
brokered insurance to him knowingly inserted such false answers in application 
which insured did not sign (St. 1931, §§ 209.05, 209.08 (1). 

(For other cases, see Insurance, Dec. Dig. § 379[8].) 

‘9. INSURANCE. 

Representative of insolvent estate of deceased insured which was not being 
administered in probate held not necessary party defendant to injured party’s 
action against insurer on automobile liability policy containing “no action” clause 
which applied only to insured. 


(For other cases, see Insurance, Dec. Dig. § 624[7].) 
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‘ 


Appeal from a judgment of the Circuit Court for Marathon County; A. H. 
Reid, Circuit Judge. 

Action by Ruth L. Suschnick against the Underwriters Casualty Company 
and Warren Cater. From a judgment in favor of plaintiff against it, the Cas- 
ualty Company appeals—[By Editorial Staff.] 

Affirmed. 

Action to recover damages for personal injuries sustained in an automobile 
collision. Plaintiff was a passenger in an automobile driven by Robert Susch- 
nick, who was killed in the collision, and who left no estate for administration. 
Plaintiff brought her action directly against his insurer, Underwriters Casualty 
Company, and joined, as a defendant, Warren Cater, the driver of the other 
car in the collision. Cater denied liability, and also filed a cross-complaint 
against the Underwriters Casualty Company. That defendant filed a plea in 
abatement to plaintiff’s complaint and also answered, denying liability under the 
complaint, as well as the cross-complaint. Plaintiff recovered judgment against 
the Underwriters Casualty Company, and that defendant appealed. 

Stone & Park, of Wausau, for appellant. 

Alfred W. Gerhard, of Wausau, for respondent. 

Fritz, Justice. 


Plaintiff was injured November 26, 1931, while a passenger in an automobile, 
which was being operated by her husband, Robert Suschnick, and which collided 
with an automobile operated by Warren Cater. Robert Suschnick was killed 
and, as his estate was insolvent, there was no probate administration. Plaintiff 
brought this action against Cater, and also directly against the defendant Un- 
derwriters Casualty Company, which had issued an automobile liability policy to 
Robert Suschnick, to recover damages for personal injuries sustained by plain- 
tiff because of the alleged negligence of Cater and of Robert Suschnick. Earl 
Hoenisch, who is the plaintiff in a companion case, 248 N. W. 481, decided here- 
with, was also a passenger in Suschnick’s car, and also commenced an action to 
recover from the Underwriters Casualty Company and Cater for personal injur- 
ies which he sustained by reason of the alleged negligence of Robert Suschnick 
and Cater. The latter was the plaintiff in another action, also decided herewith 
(248 N. W. 481), which he brought directly against the Underwriters Casualty 
Company to recover damages sustained by him by reason of the alleged neg- 
ligence of Robert Suschnick. In the actions in which Cater was joined as a de- 
fendant by Ruth Suschnick and Hoenisch, he denied that he had been negligent, 
and he also filed a cross-complaint for contribution against the Underwriters 
Casualty Company. The Underwriters Casualty Company, in answer to each of 
the complaints and cross-complaints, denied that Robert Suschnick had been 
negligent, and also denied that any of the claimants were entitled to recover 
because of any negligence on the part of Robert Suschnick. It also denied li- 
ability on the ground that its policy of insurance had been procured by fraud 
on the part of Robert Suschnick, in falsely representing and warranting that 
uo claims had been made against him on account of an accident occasioned by 
any automobile owned by him, and that no insurance had been declined or can- 
celed for him. That defendant also filed pleas in abatement on the ground that 
there was a misjoinder of causes of action, and parties defendant, in that no 
representative of the estate of Robert Suschnick had been joined, and that its 
policy contained a so-called “no action” clause. By stipulation all of those 


actions were tried together and were submitted to the jury on a single special 
verdict. 


The collision occurred at about 1:45 o’clock a. m., on a clear night, while all 
of the parties, who were in the accident, were returning from a dance at which 
beer had been served. In a special verdict which was returned, and upon which 
the judgments in favor of Ruth Suschnick, Hoenisch, and Cater were entered 
against the Underwriters Casualty Company, the jury found that Robert Sus- 
chnick was not negligent in driving at an excessive speed or while under the in- 
fluence of liquor; that neligence on his part in failing to keep a sufficient look- 
out and proper control of his automobile, in operating it with insufficient head- 
lights, and in driving on the left half of the roadway, caused the collision; that 
Cater did not operate his automobile at an excessive rate of speed, or while un- 
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der the influence of intoxicating liquor, and did not fail to keep a sufficient look- 
out and control of his car; that neither Ruth Suschnick, nor Hoenisch, was neg- 
ligent as to their safety in respect to keeping a sufficient lookout, or in riding 
in Robert Suschnick’s car while it was being operated by him, or with the head- 
lights thereof in the condition in which they were. 


[1] A review of the evidence relating to those findings discloses that, al- 
though there is some conflict, there is ample basis for the jury’s findings. Con- 
sequently, and as the trial court, in ordering judgment thereon, has approved 
them, they must stand on this appeal, and no purpose will be served now by a 
detailed discussion of the evidence, excepting in relation to matters as to which 
it is now contended that error was committed by the court. 


[2-4] It is contended on behalf of the Underwriters Casualty Company that 
Ruth Suschnick and Hoenisch were negligent as a matter of law in continuing 
to ride as passengers with Robert Suschnick, because, although the latter was so 
intoxicated that he could not safely operate his automobile, they permitted them- 
selves to fall asleep, while the automobile continued to proceed for about half a 
mile to the place of the accident. 

There is evidence that Ruth Suschnick and Hoenisch did doze off while 
traveling that last half mile, and that neither of them saw the cars collide. How- 
ever, there was such conflict in the evidence as to the nature and amount of 
the liquor consumed by Robert Suschnick that evening, whether it was intox- 
icating, and whether he was influenced at all thereby, that it was clearly for the 
jury to determine whether his ability to operate the car had been affected, and 
whether his condition was such that there was any occasion for his passengers, 
in the exercise of ordinary care, to be apprehensive on that account as to their 
own safety. Furthermore under the evidence, the jury could find that the 
collision occurred just as Robert Suschnick, who was driving northward, com- 
pleted a turn to the west on a curve in a concrete surfaced road, which was 18 
feet wide and in excellent condition; that he approached that curve at a speed 
cf 50 to 55 miles per hour, and turned so short on the curve that part of his car 
was 3 feet to the west of the center line, although there was nothing in his way 
cn his right half of the concrete; that Cater, approaching from the north at a 
speed of 45 miles per hour, saw the Suschnick car when it was 150 feet south 
of the curve, and that Cater’s car, with its headlights in better condition, must 
have been equally as observable by Suschnick, as the two cars were approaching; 
that Suschnick failed to return to his right half of the concrete; that Cater, 
driving on his right side of the road at the curve, slowed down, and, when he 
saw that Suschnick was failing to turn back onto the east half of the concrete, 
he applied his brakes, and tried to avoid a collision by turning to his right off 
of the concrete; that before he could do that, the left half of the front of his 
car collided with the left half of the front of the other car, on the west half of 
the concrete. Under those circumstances it does not follow that there was some 
causal connection between the fact that Ruth Suschnick and Hoenisch were 
asleep and the collision. Even if they had been awake and had_ seen Cater’s 
automobile approaching, it would not follow that they would, or ought to have 
anticipated that the drivers of the cars would fail to turn out for one another 
until it was too late to avoid a collision by proper action on their part. Schmidt 
v. Leuthener, 199 Wis. 567, 227 N. W. 17. When a new danger, which it cannot 
be held, as a matter of law, that a passenger, exercising ordinary care, ought to 
have anticipated, suddenly arises because a driver takes an unsafe position or 
course on a highway, or operates his car in some manner which is unsafe under 
the existing circumstances, and as to which a passenger has no responsibility, 
it cannot be held that the passenger was guilty of contributory negligence, as a 
matter of law, in failing to make some suggestion, or otherwise aid the driver to 
avoid an accident. Krause v. Hall, 195 Wis. 565, 217 N. W. 290; Goehmann v. 
National Biscuit Co., 204 Wis. 427, 235 N. W. 792; Haines v. Duffy, 206 Wis. 
193, 240 N. W. 152; Paine v. C. & N. W. Ry. Co., 208 Wis. 423, 243 N. W. 205; 
Tomberlin v. C. St. P. M. & O. Ry., 208 Wis. 30, 243 N. W. 208; Bernard v. 
Jennings (Wis.) 244 N. W. 589; Neuser v. Thelen (Wis.) 244 N. W. 801. 

[5, 6] The Underwriters Casualty Company also contends that the court 
erred in not holding that Cater was guilty of negligence, as a matter of law, in 
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failing to keep a sufficient lookout and in failing to drive his car on the right 
side of the highway. However, the record discloses ample evidence, including 
proof of physical facts, that the collision occurred on the west half of the road- 
way, which was Cater’s right side. Whether he was in fact on that side was 
clearly an issue for the jury. Likewise, as to the proposition of negligence on 
Cater’s part in respect to lookout, it was for the jury to pass upon the credibility 
of his testimony, as to his continued observation of Suschnick’s car, from the 
time he first saw it 150 feet beyond the curve, until the time of the impact. If 
the jury believed his testimony in that respect, then it was warranted in finding 
that he did not fail to keep a proper lookout. 

[7, 8] The Underwriters Casualty Company contends that its policy is void 
because Robert Suschnick falsely represented and warranted that he had had 
no losses on other automobile liability policies, and that no such policies, issued 
to him, had been canceled. The policy involved herein was solicited by Andrew 
Young, who brokered the insurance to Bert Harding, an authorized representa- 
tive of the Underwriters Casualty Company. Both Young and Harding knew 
that payments on former collision losses had been made by insurers under pol- 
icies previously issued to Suschnick, and that such policies had been canceled. 
Nevertheless, they inserted answers to the contrary in the blanks in application 
for the policy in suit, and did not even ask Robert Suschnick to sign that appli- 
cation. Under the circumstances, both Young and Harding are, in law, the 
agents for the Underwriters Casualty Company, by virtue of section 209.05, 
Stats., which so far as here material, provides: “Every person * * * who solicits 
insurance on behalf of any insurance corporation or person desiring insurance 
of any kind, * * * or who makes any contract for insurance, or collects any 
premium for insurance, or in any manner aids or assists in doing either, or in 
transacting any business of like nature for any insurance corporation, * * * 


shall be held to be an agent of such corporation to all intents and purposes. 
eK” 


As both Young and Harding are, in law, held to be the agents of the Un- 
derwriters Casualty Company, the knowledge which they had as to the cancella- 
tion of former policies issued to Suschnick, and the payment of losses thereunder 
is, in law, considered to be the knowledge of the Underwriters Casualty Com- 
pany, and any fact, which breached a condition of the policy issued by the in- 
surer to Suschnick, and which was known to Young or Harding when the policy 
was issued or the application was made, does not void that policy or defeat a 
recovery thereon in the event of loss. Section 209.08 (1), Stats.; Newberg v. 
U.S. F. & G. Co., 207 Wis. 344, 241 N. W. 372; Day v. Hustisford M. I. Co., 192 
Wis. 160, 212 N. W. 301; Olson v. Herman M. I. Co., 187 Wis. 15, 203 N. W. 743. 

9] The Underwriters Casualty Company further contends that the plaintiff’s 
action directly against it cannot be maintained without also joining a legal rep- 
resentative of the estate of Robert Suschnick, deceased, as a party defendant. 
That question was raised by pleas in abatement in the insurer’s answers to the 
complaints and cross-complaints. 

In the policy involved herein, there was no such “no action” clause as there 
was in the policy under consideration in Morgan v. Hunt, 196 Wis. 298, 220 N. 
W. 224; Grandhagen v. Grandhagen, 199 Wis. 315, 225 N. W. 935; Milwaukee v. 
Boynton Cab Co., 201 Wis. 581, 229 N. W. 28, 231 N. W. 597; Bergstein v. Pop- 
kin, 202 Wis. 625, 233 N. W. 572. On the contrary, the “no action” clause in the 
policy involved herein was in the same form as the clause in a policy, which 
was issued by the same insurer, and which was construed in Heinzen v. Under- 
writers Casualty Co., 208 Wis. 512, 243 N. W. 448, 450. As to that clause, we said 
in that case: “This clause relates only to the assured, and not to a person who 
has sustained injury as a result of the negligence of the assured. * * * It does 
not prevent an action being brought by a third party against the company.” 

Consequently, the “no action” clause involved herein did not affect in any 
manner the right of persons, who were injured by Robert Suschnick’s negligent 
operation of an automobile within the coverage of the policy, to maintain an 
action directly against the insurer, in the first instance. 

On the other hand, the right of such an injured person to maintain an 
action against an insurer, when its policy had no such “no action” clause as was 
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involved in Morgan v. Hunt, supra, without also joining some legal representa- 
tive of the insolvent estate of a deceased insured, whose estate is not being ad- 
ministered in probate, was established in Elliott v. Indemnity Ins. Co., 201 Wis. 
445, 230 N. W. 87. Under the rule adopted in that case, the estate of Robert 
Suschnick was not a necessary party defendant, and the plaintiff herein could 


maintain this action directly against the insurer without joining a legal repre- 
sentative of that estate. 


Judgment affirmed. 
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CASUALTY 


STORMS REALTY CO., Inc. v. NEW AMSTERDAM CASUALTY Co. No. 173. 
Court of Errors and Appeals of New Jersey. April 28, 1933. 
166 Atlantic Reporter 162. 
INSURANCE. 


Complaint that insured had been held liable to third party for injuries caused 
by insured’s negligent operation of building stated cause of action against in- 
surer within policy allegedly insuring against injuries sustained due to mainten- 
ance of insured’s building and equipment. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Syllabus by the Court. 

The record, in this case as examined, does not indicate that the complaint 
does not state facts sufficient to constitute a cause of action. 

Appeal from Supreme Court. 

Action by the Storms Realty Company, Inc., etc., against the New Amsterdam 
Casualty Company. From an adverse judgment, plaintiff appeals. 

Reversed. : y 

Lightdale & Lightdale, of Jersey City (Harold B. Lightdale, of Jersey City, 
of counsel), for appellant. 

Joseph C. Paul, of Newark, for appellee. 

BopINnE, Justice. 

The plaintiff sued to recover under a policy of insurance. The instrument is 
lengthy but contains, among others, the following provisions: “The company 
agreed with the assured, subject to limitations and conditions hereinafter pro- 
vided, as respects bodily injuries or death suffered, or alleged to have been suf- 
fered, as the result of any accident occurring while the policy was in force, by 
any person or persons not employed by the assured, by reason of the classified 
operations of the assured’s trade or business described in the schedule, including 
operations incident or appurtenant thereto, as well as the making of ordinary 
repairs and the maintenance of assured’s building and equipment. * * * The 
liability of the company for loss from an accident resulting in bodily injuries to 
or in the death of one person was limited to $10,000, and, subject to the same 
limit for each person, the total liability of the company for loss from any one 
accident resulting in bodily injuries to or in the death or more than one person 
was limited to $20,000, * * * Location of operations classified in Statement 
7 399—403 Avenue ‘C’, Bayonne, New Jersey. * * * Classification of Opera- 
tions: Carpentry—installation of interior trim, builders’ finish or cabinet work 
(N. P. D. with No. 5645—‘Carpentry in connection with private residents).’ 
Clerical office employees, Salesmen, Collectors and Messengers.” 

The complaint alleges that during the life of the policy, “one Gussie Katzel 
was in and upon the building known as 399-403 Avenue ‘C’, Bayonne, New Jersey, 
mentioned and described in said policy of irisurance, which said building was then 
and there owned and maintained by the plaintiff corporation, the assured named 
and described in said policy of insurance, when due to the negligence of the 
plaintiff corporation in the maintenance of said building and the equipment therein, 
the said Gussie Katzel, received serious personal injuries and the plaintiff cor- 
poration duly notified the defendant corporation of said accident in accordance 
with the terms of said policy of insurance.” 

Thereafter a suit was brought against the plaintiff. The defendant was duly 
notified but failed to defend. The suit resulted in a judgment whereby the plaintiff 
was damaged. The present action was brought to recover the loss so sustained. 

The defendant answered alleging that the policy in suit did not cover the loss 
sustained, but that such loss was covered by a policy known as L. O. L., which 
defendant did not write. The plaintiff moved to strike the answer and the court 
struck the complaint. 

The record before us contains but a single affidavit, which seems to have no 
bearing upon the questions involved. Nor is there proof as to the mearing of 
N. P. D. or L. O. L. It may possibly be that the action prought against the 
plaintiff was not within the four corners of the policy sued upon, but as we 
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read the record the plaintiff alleged facts which seem to bring the action within 
certain terms of the policy. The complaint alleges an injury to Mrs. Katzel due 
to plaintiff’s negligent maintenance of the building at 399-403 Avenue C., Bayonne, 
The policy, in the general clause, insures against injuries sustained due to opera- 
tions due to the maintenance of assured’s buildings and equipment. We cannot, 
on the record before us, say that the complaint does not state facts sufficient to 
constitute a cause of action. 

The judgment is reversed. 

For affirmance: None. 

For reversal: The Chancellor, The Chief Justice, Justices Trenchard, Parker, 
Lloyd, Case, Bodine, Donges, and Heher, and Judges Van Buskirk, Kays, Hetfield, 
Dear, Wells, and Dill—15. 


FREDERICK HOTEL CO. v. NATIONAL SURETY CO. 
No. 7467. 
Supreme Court of Appeals of West Virginia. 
May 2, 1933. 
169 Southeastern Reporter 327. 
1. INSURANCE. 

Policy protecting insured against loss by forgery or alteration of checks held 
not to cover situation where drawer raised check after obtaining insured’s indorse- 
ment thereon. 

Policy contained agreement to indemnify the insured against loss 
sustained through payment of check on which signature of insured, as 
maker, drawer, or acceptor, had been forged, and through payment of 
any check, made by insured on which the signature of any indorser had 
been forged, or which had been raised or altered in any other respect, or 
any loss through the receipt by the insured as collateral or in exchange for 
property sold of check subject to the described forgeries. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

2. INSURANCE. 

Where policy is unambiguous or has acquired clear meaning by judicial 
construction, it cannot be construed liberally in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Syllabus by the Court. 

The rule that an insurance policy is to be construed liberally in favor of the 
insured does not apply “where the language of the contract (policy) is unequivocal 
and unambiguous and sufficiently clear and plain to express the intent of the part- 
ies, or where the language has acquired by judicial construction a clear and definite 
meaning.” 32 C. J. p. 1158. 


Error to Circuit Court, Cabell County. 

Action by the Frederick Hotel Company against the National Surety Com- 
pany. Judgment for defendant, and plaintiff brings error. 

Affirmed. 


Henry L. Ducker, of Huntington, for plaintiff in error. ; : 

Fitzpatrick, Brown & Davis and Waiter L. Brown, all of Huntington, tor 
defendant in error. 

HatcHer, Judge. 

This is an action on an insurance policy issued by defendant agreeing to 
indemnify plaintiff against loss by forgery or alteration of checks, etc. The 
trial court, acting in lieu of a jury, gave verdict and judgment for the defendant, 
and plaintiff obtained a writ of error. 

[1] The evidence discloses that H. C. Ritter, desk clerk of plaintiff, drew his 
personal check for $5 upon the Huntington Bank & Trust Company, payable to 
plaintiff, and presented it for indorsement to plaintiff; that it was regularly 
indorsed by plaintiff and returned to Ritter; that he then raised the check to 
$595 and obtained that sum upon it from the First Huntington National Bank; 
that upon presentation to the drawee bank the check was dishonored for lack of 
funds and the First National then charged the check to plaintiff’s account. Plain- 
tiff has never obtained any repayment on the check. 
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The policy agreed to indemnify the plaintiff against any loss, not exceeding 
$t,500, which plaintiff (or any bank in which plaintiff carried a checking account) 
should sustain through payment (1) of any check, etc., upon which the signature 
of the plaintiff, “as maker or drawer or acceptor thereof shall have been forged”; 
(2) of any check, etc., made or drawn by plaintiff (a) upon which the signature 
of any indorser thereof shall have been forged, or (b) which shall have been 
raised or altered in any other respect; or (3) any loss through the receipt by the 
plaintiff “as collateral and/or in exchange for property sold and delivered 
and/or in exchange for services rendered” any check, etc., subject to the above- 
described forgeries. 

Plaintiff did not sign the Ritter check as maker, drawer or acceptor, and its 
signature as indorser (accommodation) was not forged. The plaintiff did not 
receive the check either as collateral or in exchange for anything. So the policy 
does not cover this loss. 

(2] Plaintiff invokes a liberal construction of the policy in its favor and 
contends that, when so construed, the terms in the policy are broad enough to 
include this situation. The rule that a policy is to be construed liberally in favor 
of the insured is well defined. The rule does not apply where the language used 
is plain or even where “the language has acquired, by judicial construction, a clear 
and definite meaning. * * * The court will not pervert or do violence to the 
language used, or expand it beyond its plain and ordinary meaning * * * and 
thereby render the rule applicable.” 32 C. J. on Insurance, § 267. Accord: 14 
R. C. L. on Insurance, § 103. The words “maker,” “drawer,” and “acceptor” are 
clearly defined in the Negotiable Instrument Law (§§ 60, 61, 62, and 63), which 
was adopted in West Virginia in 1907 and which has been adopted in nearly all 
the states for at least twenty years. The courts of the states adopting that law 
have judicially followed its definitions. Those words have acquired a clear and 
definite meaning through judicial as well as statutory definitions. The plaintiff 
does not come within those definitions. Moreover, its exclusion is not changed 
by the definitions of those words in the standard dictionaries. Consequently the 
judgment of the circuit court is affirmed. 

Affirmed. 

Litz, J., absent. 





